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6.1 What is the purpose of this chapter? This chapter lays the foundation for 520 FW 6–8 on the acquisition of real property through grants administered by the Wildlife and Sport Fish Restoration (WSFR) Program. The chapter:

A. Provides the scope of and the authorities for the policies in these chapters,

B. Defines the real property terms that we use in these policies, and
C. Describes partial interests in real property. 
6.2 To which grant programs do the real property chapters apply? The real property chapters at 520 FW 6–8 apply to WSFR-administered programs and subprograms. We list these programs in Table 1–2 of 518 FW 1, WSFR – Authorities and Responsibilities.
6.3 What are the authorities for WSFR’s real property chapters?  
A. The authorities specific to the programs and subprograms that WSFR administers are in Table 1–1 of 518 FW 1, WSFR – Authorities and Responsibilities.

B. The authorities, legal findings, and legal principles specific to the acquisition, monitoring, or disposal of real property in grant programs are in Table 6–1.
	Table 6–1: Authorities, legal findings or interpretations, audits, and treatises on acquisition of real property in grant programs

	Authorities

	(1) Banks and Banking—Appraisal Subcommittee of Federal Financial Institutions Examination Council, 12 U.S.C. 3331 et seq.  [Financial Institutions Reform, Recovery, and Enforcement Act of 1989, Pub. L. 101–73, title IX 1101, as amended].

(2) Conservation—Permits for grazing livestock on national forests, 16 U.S.C. 580l.  
(3) Money and Finance—Using Procurement Contracts and Grant and Cooperative Agreements, 31 U.S.C. 6301 et seq. [Federal Grant and Cooperative Agreement Act of 1977, Pub. L. 95–224, as amended]. 

(4) New Restrictions on Lobbying, 43 CFR 18.
(5) Notice of final OMB guidance for Federal agency use in implementing the Federal Grant and Cooperative Agreement Act of 1977, Federal Register, Vol. 43, No. 161, Aug. 14, 1978.
(6) Nondiscrimination in Federally Assisted Programs of the Department of the Interior—Nondiscrimination on the Basis of Handicap—Assurances Required, 43 CFR 17.204.
(7) The Public Health and Welfare—Uniform Relocation Assistance and Real Property Acquisition Policies for Federal and Federally Assisted Programs, 42 U.S.C. 4601 et seq. [Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, Pub. L. 91–646, as amended].

(8) Public Lands—Grazing permits, fees, vested water rights, permits not to create right in land, 43 U.S.C. 315b. [Taylor Grazing Act of 1934, as amended]. 

(9) Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users, Pub. L. 109–59, Section 1119(o), Aug.10, 2005.
(10) Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards. 2 CFR 200

(11) Uniform Appraisal Standards for Federal Land Acquisitions, Interagency Land Acquisition Conference, Washington, D.C., 2000, Appraisal Institute in cooperation with the U.S. Department of Justice.

(12) Uniform Relocation Assistance and Real Property Acquisition for Federal and Federally-Assisted Programs, 49 CFR 24. 

(13) Uniform Standards of Professional Appraisal Practice, 2014–2015 Edition, Appraisal Standards Board of The Appraisal Foundation.

	Legal Findings, Legal Interpretations,  Audits, and Treatises

	(1) Applicability of 49 CFR 24, subpart B, to a State agency without  condemnation authority, Susan Lauffer, Director, Office of Real Estate Services, Federal Highway Administration,  Department of Transportation, to Pat Langley, Assistant Regional Director, SW Region, Division of Federal Aid, Fish and Wildlife Service, Department of the Interior, May 10, 2000.  

(2) Endowment funding procedure requires specific legislative authority, Comptroller General, B–149441, December 6, 1962, 42 Comp. Gen. 289.

(3) Federal Lands Legal Consortium [FLLC] v. United States, 195 F.3d 1190 – Court of Appeals, 10th Circuit 1999. Concluded: FLLC failed to demonstrate a property interest in the terms and conditions of their members’ permits to graze in two national 

forests.

(4) Interest earned on Federal grant funds before they can be used for the authorized purpose belongs to the United States,  Comptroller General, May 12, 1922, 1 Comp. Gen. 652.  

(5) Land acquisitions for Habitat Conservation Plans under Section 6 of the Endangered Species Act, Larry Mellinger, Attorney—Advisor, Conservation and Wildlife in the Department of the Interior, to Assistant Director, Ecological Services, June 24, 1997.  

(6) Law of Easements and Licenses in Land, Jon W. Bruce, and James Ely, Jr., Thomsen Reuters/West, updated periodically.

(7) Miscellaneous receipts—Special account v. miscellaneous receipts—Refund of excess payments v. sale proceeds, Comptroller General, B-207994, December 6, 1982, 62 Comp. Gen. 70.

(8) Management of the Coastal Impact Assistance Program, State of Mississippi; Office of the Inspector General, U.S. Department of the Interior, Report No. ER-IN-MOA-0013-2011, June 2013.

(9) National Endowment for the Humanities—Authority to fund private endowments, Comptroller General, B–149441, February 17, 1987.

(10) Williams & Meyers, Oil and Gas Law Abridged Fourth Edition by Patrick H. Martin and Bruce M. Kramer (Lexis Nexis Matthew Bender 2010).
(11) Olson v. United States, 292 U.S. 246, U.S. Supreme Court, 1934. Concluded: Highest and best use can depend on combining the subject parcel with other parcels if the combination will affect market value and is reasonably probable.   
(12) Principles of Federal Appropriations Law, Volume II, Third Edition, U.S. General Accountability Office, Office of the General Counsel, February 2006, Chapter 6, Section E, Augmentation of Appropriations; Chapter 10, Section E.2.a., General Rule on Interest on Grant Advances; and Section E.4.a(1) Local or Matching Share (General principles).
(13) Timber Policy, Karen Sprecher Keating, Associate Solicitor, General Law, and Pete Raynor, Acting Associate Solicitor, Parks and Wildlife, Department of the Interior, to Bob Lamb, Deputy Assistant Secretary, Budget and Finance, Department of the Interior, December 5, 2000. 

(14) United States v. Fuller, 409 U.S. 488, (1973) Held: The Fifth Amendment requires no compensation for any value added to the fee lands by the permits, which are revocable and, by the [Taylor Grazing] Act’s terms, create no property rights.


6.4 What terms do you need to know to understand the real property chapters? Definitions of terms we use in 520 FW 6–8 are in Table 6–2. These definitions are specific to our grant programs and may differ in minor ways from those used in some real estate texts and dictionaries. 

	Table 6–2: DEFINITIONS OF TERMS: Click on a letter below to find a term.

	A   B   C   D   E   F   G   H   I   J   K   L   M   N   O  P   Q   R   S   T    U   V   W   X   Y   Z

	A
	Acquisition means taking ownership or control of a designated area of land or an interest in land by purchase, exchange, assignment, reversion, gift, eminent domain, or any other method consistent with State or Federal law. 

Appraisal is a written statement that a qualified appraiser independently and impartially prepares that gives an opinion of the value of a property as of a specific date. The presentation and analysis of relevant market information in the appraisal must support the opinion of value.
Appraisal review is a written opinion by a review appraiser about the quality of another appraiser’s work on an appraisal assignment. The written opinion provides a technical review of the appraisal’s completeness, accuracy, adequacy, relevance, reasonableness, and compliance with law, regulation, and the assignment conditions.
Assemblage means the combining of two or more parcels, usually but not necessarily contiguous, into one ownership or use. This usually increases the value of the individual parcels because a developer may construct a larger structure or group of related structures on the larger parcel.
Assignment means one of the following, depending on the context:


(1) A general term for a written instrument of transfer to another entity of the title, a partial interest, or a specific right to real property. Specific terms for the instruments of transfer are: deed, lease, assignment of lease, sublease, patent, and declaration of taking.

(2) An agreement between an appraiser and a client to provide a valuation service.

(3) An agreement between a review appraiser and a client to provide an appraisal review, which may include an authorization to review, present, and analyze market information in support of a recommended value.

(4) The service that an appraiser or review appraiser provides a client under an agreement. 
Assignment of lease is a contract in which a lessee transfers all of its rights under the lease to a third party for the full remaining period of the lease. If the lessee transfers its rights for only part of the remaining period or if the lessee retains a right of reentry, the lessee’s rights transfer as a sublease. 

	B
	Buyer means an entity that acquires real property from another entity for use in a financially assisted project. A buyer may be:

(1) A recipient or subrecipient;
(2) A prospective recipient or subrecipient if the acquisition occurs as a preaward cost; or

(3) A State agency that has been authorized to buy and hold land in the name of the State for management and control by the agency designated as the recipient on the award document. 
If the buyer is not the recipient of the award, the recipient is still ultimately responsible for: 
(1) Fulfilling the purposes and achieving the objectives of the financial assistance award, and  
(2) Ensuring that the real property will be used for its originally authorized purpose as long as it is needed for that purpose.

	C


	Capital improvement means:
(1) A structure that costs at least $25,000 to build or install, or 
(2) The alteration or repair of a structure or the replacement of a structural component, if it increases the structure’s useful life by at least 10 years or its market value by at least $25,000.

The regulations governing specific grant programs may define capital improvement differently. Any definition in program-specific regulations takes precedence over the definition in this chapter. 
Certificate of title is a statement of opinion on the status of a title to real property based on the examination of public records. A title company, licensed abstracter, or an attorney issues the opinion. A certificate of title does not promise to indemnify a buyer of real property or defend the buyer against lawsuits that arise from:
(1) Unrecorded and undisclosed encumbrances, e.g., liens, leases, easements, and assignments of rights; 
(2) Hidden defects in the records such as fraud, forgery, lack of competence, or lack of delivery of a deed; or

(3) Issues related to surveys.

Some States use the term title opinion or opinion of title. A certificate of title in the Torrens system has a similar meaning, but its use and procedures for issuance are specific to the Torrens system.
Closing statement is a cash accounting of a real estate transaction by a broker, escrow officer, attorney, or other person. It shows cash received, charges and credits made, and cash paid out in the transaction. Other names for a closing statement are a settlement statement or adjustment sheet. A closing statement shows how closing and adjustment costs and prepaid and unpaid expenses are allocated between the buyer and seller. The buyer, seller, and broker often receive different closing statements specific to their roles in the transaction. 

Condemnation means a judicial or administrative proceeding in which a government or another public or quasi-public entity exercises a right of eminent domain to take real property for a public purpose. A recipient has eminent  domain authority only if the agency or organization designated as the recipient on the award document can initiate a condemnation action without the approval of another official, administrative level, or entity. For example, if a State fish and wildlife agency is the recipient on the award document, then it has eminent domain authority if its director can initiate condemnation without obtaining the approval of the State legislature, the Governor, or the Secretary of the Department of which the fish and wildlife agency is a part. However, if the fish and wildlife agency must obtain the approval of an oversight commission specific to the agency before initiating a condemnation action, the agency still has eminent-domain authority.
Conservation easement means a partial interest in real property that restricts development and other activities. The purpose of restrictions is to protect the conservation values of the property, which may include fish and wildlife and their habitat. 
Cost Principles are the standards in 2 CFR 220, 225, and 230 for determining the allowable costs for Federal awards carried out through grants and cooperative agreements. Table 6–1 includes the Cost Principles for three groups of award recipients. 

	D
	Date acquired is the date on which real property legally transfers from one owner to another. Generally, this takes place at one of the following times depending on the requirements of State law:

(1) The entity(ies) that owns or holds the real property signs the deed  or other instrument affecting the title, and gives or delivers it to the entity(ies) acquiring the real property in exchange for cash or something else of value. The entity(ies) acquiring the real property must accept and sign the deed or other instrument. The legally recognized date of transfer is the date when the last of the above entities signs the deed. In some States the signatures must be witnessed and/or notarized. 

(2) The owner(s) of the real property signs the deed  or other instrument affecting the title, and gives or delivers it to the entity(ies) acquiring the real property in exchange for cash or something else of value.  The entity(ies) acquiring the real property must accept and sign the deed or other instrument only if it assumes an obligation as a result of receiving it, such as a mortgage or abiding by a restrictive provision in the deed. In some States, the signatures must be witnessed and notarized.
(3) A registrar in one of the 10 States that authorize the use of the Torrens system cancels an old certificate of title and issues a new one to the new owner.
Despite the lack of equivalency of date recorded and date acquired, WSFR will use the date recorded if the recipient does not provide the date acquired consistent with State law.
Declaration of taking is a written instrument that transfers real property to the State or Federal government or another public or quasi-public entity by condemnation.
Deed is a written instrument that generally transfers to another entity the title to, or a partial interest in, real property. Other instruments used in specific situations are: lease, assignment of lease, sublease, patent, and declaration of taking. For transactions not under the Torrens system, the “grantor” of the interest must sign the deed and deliver it to the person authorized to accept the real property for the acquiring agency or organization. An authorized representative of the acquiring agency or organization must accept the real property by signing the deed if it has a restrictive provision, or if a State statute requires the signature. In some States, signatures must be witnessed or notarized. After delivery and acceptance, the deed is merely evidence of the transfer of title, and its destruction would not affect the title. Under the Torrens system, the transfer occurs when the new owner registers the property with the court. The registrar issues a certificate of title, which confirms the registration and becomes evidence of the transfer. 
Default acquisition procedures are those requirements of 49 CFR 24 that would apply if a buyer does not qualify for the exemptions available under section 24.101(b)(1–5). The basic components of these procedures are in section 24.102 Basic acquisition policies, but most specific requirements of the default acquisition procedures are in sections:

24.103 Criteria for appraisals, 

24.104 Review of appraisals, 

24.105 Acquisition of tenant-owned improvements, 

24.106 Expenses incidental to transfer of title to the agency, 

24.107 Certain litigation expenses, 

24.108 Donations, and 

24.201–503 on relocation requirements.
Sections 24.1–10 (subpart A) apply to both the simplified and default acquisition procedures.
Dispose means to sell, exchange, or transfer to another entity the title or other documentation of legal possession of real or personal property acquired under a Federal financial assistance award. The term also refers to the approved retention by the recipient or subrecipient of any real or personal property acquired under a Federal financial assistance award if the property will no longer be used for the purpose authorized in the award.   

	E
	Easement is a partial interest in a designated area of land owned by another entity. The holder of the easement may have the right to (1) use the land or the area above or below its surface for a specific purpose, or (2) prevent specific uses of the land. An easement does not allow its holder to take anything from the land. An easement must be in writing, usually as a separate deed, a reservation in a deed, a declaration of taking, or a judicial decree. Some easements are based on documentary evidence of a landowner’s intent rather than an explicit description.  
Effective date is the date on which the analyses, opinions, and advice in an appraisal, appraisal review, or consulting service apply. The effective date is not the same as the date of the report, which is the date of the transmittal letter of the appraisal report or the date the report is prepared if the report lacks a transmittal letter.
Eminent domain means the right to take private property for a necessary public use without the owner’s consent if the owner receives just compensation. Both the State and Federal governments have this authority. States have often conveyed it to local governments, development commissions, public utility companies, and other public and quasi-public entities. When a government or another authorized entity exercises its right of eminent domain to take real property, it condemns it (see condemnation).
Encumbrance is a legally binding limitation on real property, which may lessen its value or burden, obstruct, or impair its use, but not necessarily prevent transfer of title. An encumbrance may be a:

(1) Right or interest in a property held by someone other than the owner, e.g., easement, mineral rights, or lease.
(2)  Restriction of a new owner’s real property rights by reservation or deed restriction.
(3) Claim against property rights as security for a debt, e.g., a mortgage, judgment lien, or tax lien.
(4) Liability binding on real property or its owner that requires a specific treatment or management of the land. It may be in the form of a condition(s) of a permit.
Exception to title is the exclusion of some part of the real property from the transfer of ownership. Exceptions to title may include a:

(1) Reservation of a certain right or interest by the entity transferring the real property.

(2) Right or interest concurrently or previously conveyed to a third party.

(3) Claim, e.g. lien.
(4) Potential claim, e.g., dower or curtesy rights.
Estate means the degree, quantity, nature, and extent of the ownership interest that a person has in real property. The owner of the estate must have the right to use, occupy, and exclude others from a parcel of land, when the right is supported by a deed, patent, certificate of title, assignment of lease, or an equivalent document. A fee interest, a life estate, and a leasehold interest are estates. A lessor’s interest (leased fee estate) is also an estate because the lessor will regain possession when the lease expires. Easements, profits, and liens are not estates because they are not ownership interests.

Extraordinary assumption is a term that appraisers use to mean an unverified statement or proposition that is accepted as true about: 

(1) Physical, legal, or economic characteristics of property subject to an appraisal assignment;
(2) Conditions external to the property, such as market conditions or trends; or 
(3) Integrity of data used in the analysis. 
If an appraiser determines that it is false, it could alter his or her opinions or conclusions.

	F
	Fee simple and the equivalent fee, fee estate, fee interest, and fee title have two meanings that depend on  context: 

(1) Fee simple means an ownership interest in land (an estate) of potentially indefinite duration. It indicates that an owner could freely pass the estate to an heir or convey it to others without limitation. It describes only the duration of an estate and not the maximum interests in a parcel that a person can hold. This original meaning persists in statutes, judicial opinions, and scholarly works. A fee simple may be qualified or defeasible if the occurrence of a specified future event would automatically transfer ownership to a designated person. Examples of qualified or defeasible fees are fee simple subject to special limitation and fee simple subject to condition subsequent. The terms unqualified fee simple, indefeasible fee simple, and fee simple absolute indicate that a designated future event will not result in a change of ownership. 
(2) As commonly used beyond legal contexts and in 520 FW 6–8, fee simple means the maximum possible interests that a person can hold in a parcel. This meaning assumes that the fee simple is unqualified as described above. 
Fee with exceptions to title is an ownership interest in land that excludes one or more interests in real property (see Table 6–3B). Some examples are a parcel with a power line easement through it, a parcel where one entity owns all interests except the mineral rights, or a parcel subject to a conservation easement. Most exceptions to title, but not all, are listed on the deed or a document cross-referenced to the deed. In many jurisdictions the sale of mineral rights is recorded in a different deed book or database than the sale of surface property, so the deed to the surface property may not include mineral rights held by a third party among the exceptions to title. The term less-than-full fee, which is used in 49 CFR 24, means the same as fee with exceptions to title.

	G–K
	Hypothetical condition is a contrived condition contrary to what an appraiser knows about: 

(1) Physical, legal, or economic characteristics of property subject to an appraisal assignment;  
(2) Conditions external to the property, such as market conditions or trends; or 
(3) Integrity of data used in the analysis. 

The appraiser uses a hypothetical condition for the purpose of analysis. 

	L
	Land is interchangeable with real estate. It means:


(1) That part of the earth’s surface that can be owned, whether it is upland or seasonally or permanently 
submerged;


(2) Anything firmly attached to the part of the earth’s surface that can be owned, whether attached by people or natural processes; and


(3) Any soil, rock, gravel, minerals, gas, oil, ground water, trees, or other vegetation that is firmly attached to, or part of, the surface or subsurface.  

Lease is a contract in which the fee owner transfers to a lessee the right of exclusive possession and use of an area of land or water for a fixed period, which may be renewable. The lessor cannot readily revoke the lease at his or her discretion, but must be able to regain possession of the lessee’s interest (leasehold interest) at the end of the lease term. This reversionary right of the lessor is the leased fee estate. The lessee pays rent periodically or as a single payment. An agreement that does not correspond to this definition is not a lease, even if it is labeled as one. Leases are based on contract law and real property law. Most States classify leasehold interests as estates in personal property (chattels real) because contract law governs a lease’s validity and enforcement. However, some States classify certain leasehold interests as real property. We consider leases to be real property because:


(1) The lessee’s right of exclusive possession and use for a fixed period is more relevant to federally 
funded acquisition and to the recipient’s ongoing responsibilities than the limited applicability of contract 
law to leases, 

(2) All leases encumber the title to real property, and 


(3) 49 CFR 24.101(c) authorizes the application of Federal land acquisition regulations to the acquisition 
of leases.    
License means the consent by a landowner, a lessee, or a tenant for a person to do something that would otherwise be trespass or another violation of the law. Licenses may be verbal or written and readily revoked at the discretion of the entity consenting to the license. A license ends when the landowner sells the land, the lease or tenancy ends, or the landowner, lessee, or tenant dies. The licensee’s rights are usually not exclusive and the licensee usually may not reassign these rights to others. An agreement that corresponds to this definition is a license, even if it is labeled as a lease, easement, profit, or life estate. A license is not an interest in real property. 

	    M

	Mass Appraisal is the process of valuing multiple properties as of a given date, using standard methods and common data, and allowing statistical testing. The appraiser develops a mathematical model to show the relationship between the estimated value and the supply and demand for quantitative and qualitative characteristics of the real property. A mass appraisal conforms to USPAP Standard 6. It does not conform to USPAP standards 1 and 2.  
Mineral means a substance of economic value that occurs naturally in the earth in a solid, liquid, or gaseous state, e.g., oil, natural gas, coal, gold, peat, and phosphate. The specific minerals included in any mineral rights held as a partial interest in real property are often limited by:


(1) Explicit language of the document that transferred or reserved the rights, 


(2) Judicial interpretation of the intent of the parties that transferred or reserved the rights, or   

(3) Definitions applied by statute or regulation if the language of the document is not explicit and the parties’ intent cannot be discerned. 
Mineral Assessment Report is a report that evaluates the minerals on or under the land and the potential for different types of mining to develop those minerals. A geologist or someone in a related profession prepares the report.

	N
	Notice of Federal Participation is an affirmation of the legally defined and continuing Federal interest in real property acquired under a grant with Federal funds, non-Federal funds, or as an in-kind contribution. A Notice of Federal Participation states that a recipient or subrecipient acquired the real property under the terms of a Federal grant and describes the obligations associated with the grant. A Notice of Federal Participation may be:


(1) A covenant in the deed or a condition or provision of another instrument that conveys a partial 
interest in real property, such as an easement or lease; or 

(2) A separately recorded notice cross-referenced to the deed or other instrument that conveys real 
property.

	O
	Offer of just compensation is a written offer of the full amount believed to be fair and reasonable for acquisition of real property. It is an amount not less than the approved appraisal of the fair market value of the property, taking into account the value of allowable damage or benefits to any remaining property. A summary statement of just compensation is a written statement of the basis of this offer (see 49 CFR 24.102(e)). A buyer of real property gives the written offer of just compensation and the summary statement to a prospective seller when the buyer follows the default acquisition procedures to acquire property (see 520 FW 7.7 and Exhibits 1 and 2 of 520 FW 7). 

Option means an agreement to keep open, for a set period, an offer to buy or sell real property. The owner does not sell, nor does the buyer buy the property when both sign the option. The owner must sell if the buyer gives notice, but the holder of the option does not have to buy. A lease may also be the subject of an option, but the instrument title may be agreement for a lease. An option creates a contractual right, but it is not an interest in real property.
Ownership interest means the right to use, occupy, and exclude others from a parcel of land, when the right is supported by a deed, patent, certificate of title, lease, assignment of lease, sublease, or an equivalent document. A person holds this right until: 

(1) He or she transfers it to another person voluntarily or by due process of law, or

(2) An event or condition occurs or a period expires as described in the title, lease, or other evidence of 
ownership. 
Fee estates, life estates, and leasehold interests are ownership interests. The lessor’s interest (the leased fee estate) is a reversionary ownership interest because the right to use, occupy, and exclude others from the parcel will revert to the lessor when the lease expires. Easements and profits are not ownership interests. A license may give the license holder a temporary revocable right to use, occupy, and exclude others, but a license is neither an ownership interest nor an interest in real property. 

	P–Q
	Parcel means a designated contiguous area of land of any size in a single ownership. Although tract usually refers to a larger area of land, we use parcel and tract interchangeably.
Partial acquisition means taking ownership or control of only part of the real property interests held by another person, government, or organization. Examples are:

                 (1) Buying only 50 acres of the 100-acre parcel owned by the seller; 
                 (2) Buying all interests in a parcel from a seller except the mineral rights, which the seller reserves;         
                 (3) Buying all interests in a parcel from a seller except a life estate, which the seller reserves; and
                 (4) Buying a conservation easement from a seller who continues to hold title to the parcel.
Partial interest means a single right to a parcel of land or any combination of rights to a parcel of land that is less than the maximum rights that a person can hold.  (see section 6.5). 
Patent is the instrument that transfers real property from the State or Federal government to an individual or another private entity.
Personal property means anything tangible or intangible that is not real property. 


(1) Tangible personal property includes:


(a) An object that is not firmly attached to the land, structures, or trees so that its removal would not damage either the object or the point of attachment; 


(b) Soil, rock, gravel, minerals, gas, oil, or water after excavation or extraction from the surface 

or subsurface;



(c) Commodities derived from trees or other vegetation after harvest or separation from the 

land; and



(d) Annual crops before or after harvest.


(2) Intangible personal property includes:



(a) Intellectual property, such as patents and copyrights;


(b) Securities, such as bonds and interest-bearing accounts; and


(c) Licenses.
Plat means either: 

(1) A map or sketch of an individual property that shows property lines and may include features such as soils, building locations, vegetation, and topography; or
(2) A map intended to show the division of a tract into lots or parcels. 

Possessory generally means occupying the land with the intent of controlling it. The holder of a possessory interest has the right to control the land, which generally includes the right to exclude others. An ownership interest in real property always includes a possessory right that is recognized and protected by law. Possessory rights may be temporary, as in a leasehold interest, or reversionary, as in a leased fee estate. A possessory right is not necessarily an indicator of an interest in real property—it may be the result of a temporary and revocable personal privilege to use another’s land as in a license.
Project appraisal is a written statement prepared independently and impartially by a qualified appraiser to give an opinion of the value of several parcels in the same project. The appraiser gives the opinions of value at the same time and includes them in the same report as a clerical shortcut, not as a valuation shortcut. A project appraisal differs from a mass appraisal by not relying on a mathematical model to estimate value.
Profit is a special realty term that means an interest in land that gives its holder the right to enter a parcel to remove the soil or a product of the soil. It is not an ownership interest. Hard minerals, gravel, oil, gas, timber, and uncultivated food or pasture may be the subject of a profit. Many court decisions describe hunting rights as profits. Anything removed under a profit becomes personal property after removal. A profit must be in writing, usually as a separate deed, a reservation in a deed, a declaration of taking, or a judicial decree. A profit does not end when the owner transfers title to the underlying parcel. The full and original name of a profit is profit à prendre.
Purchase agreement is a contractual commitment to transfer ownership of real property for a specific price. Some  States use other terms to describe the agreement. The most common are: contract of sale, sales contract, deposit receipt, offer and acceptance, agreement of sale, agreement for a lease, offer to lease or purchase, and sale agreement. An exercised option is the equivalent of a purchase agreement.

	R

	Real estate means the same as land.
Real property means one, several, or all interests, benefits, and rights inherent in the ownership of a parcel of land or water. 

(1) A parcel includes (unless limited by its legal description) the space above and below it and anything physically affixed to it by a natural process or human action. Examples include standing timber, other vegetation (except annual crops), buildings, roads, fences, and other structures.


(2) A parcel may also have rights attached to it by a legally prescribed procedure. Examples include water 
rights or an access easement that allows the parcel's owner to travel across an adjacent parcel.


(3) The legal classification of an interest, benefit, or right depends on its attributes rather than the name 
assigned to it. For example, a grazing lease is often a type of personal property known as a license (see definition above).
Recording means entering into a book of public records the written instruments affecting any estate, right, title, or interest in land. Each county or equivalent jurisdiction has a public recorder’s office, e.g., recorder’s office, registrar’s office, bureau of conveyances, office of the registrar of deeds, or office of the commissioner of deeds. Recording a deed protects a buyer of real property from the claims of a subsequent buyer who believes it bought all or part of the same interest. The purpose of recording is to give anyone interested in the title notice of the interests of all parties. State recording acts generally give legal priority to those interests that are recorded first.  
Unless we specifically mention the Torrens system, our use of the terms recording and record includes registering a property in a transaction under the Torrens system. We do this to avoid repeated references to the different procedures of the Torrens transaction; it does not affect the legal distinction between the systems.
Reservation means an article of a deed or another document for the transfer of real property that describes a specific right that the person making the transfer retains (e.g., a seller retaining the mineral rights). A reservation does not exist as an explicit use or right before the transfer. The deed or other transfer document cannot reserve a use or interest for a third party.

	S
	Seller means an entity that owns or holds real property and transfers or considers the transfer of that real property to another entity in exchange for cash or something else of value. 
Simplified acquisition procedures are those requirements that apply if a buyer qualifies for the exceptions available under 49 CFR 24.101(b)(1–5). We describe the basic elements of these procedures at 520 FW 7.5. The requirements of 520 FW 6–8 also apply to the simplified acquisition procedures unless the chapters indicate that a requirement applies only to the default acquisition procedures.  See 520 FW 7.11.
State means:


(1) A government or agency of any State, Commonwealth, territory of the United States, or the District 
of Columbia; 

(2) A government or agency of a political subdivision of any of these jurisdictions, e.g., a county or city; or

(3) An instrumentality of any of these jurisdictions, e.g., a water management district or school district.

State does not include a State university, a State college, or any other State-administered institution of higher education.

State-certified general real-estate appraiser is any individual who has satisfied the requirements for certification in a State, Commonwealth, territory, or the District of Columbia, if those requirements meet the minimum criteria for certification issued by the Appraisal Qualification Board of The Appraisal Foundation.  
Structure means a building or anything permanently attached to the land by human action so that its removal would cause material damage to the land or the structure itself.
Sublease  (See assignment of lease).
Summary statement of just compensation (See offer of just compensation).

	T

	Title is the right to ownership of land or the evidence supporting the claim to own the land, such as a deed or a certificate of title under the Torrens system. If someone owns real property, that person has title to it.
Title insurance is a contract in which a title insurance company commits to defend an owner of real property against lawsuits that arise from certain types of unrecorded and undisclosed liens or hidden defects in the records, e.g., fraud, forgery, lack of competence, or lack of delivery of a deed. The company also commits to indemnify the owner for any financial losses that are the result of these problems. Standard coverage does not usually include:

(1) Any occupation of the property that would be apparent in an inspection, such as adverse possession and active unrecorded easements;
(2) Any facts that an accurate survey would reveal, such as encroachments;
(3) Taxes and assessments not yet due or payable;
(4) Zoning and governmental restrictions;
(5) Unpatented mining claims; and
(6) Certain water rights.

Torrens is a system to register lands to verify ownership of land and any encumbrances. It does not require a search of public records to verify ownership after the initial registration of the property in the system. The only States that authorize the use of this system are Colorado, Georgia, Hawaii, Massachusetts, Minnesota, New York, North Carolina, Ohio, Virginia, and Washington. Recording titles is the predominant system in all these States, and in some Torrens is used very little or possibly not at all. These Service Manual chapters do not affect the status of Torrens in a State or the frequency of its use.

A person acquires title under the Torrens system after: 
(1) The person petitions a State court to register his or her title giving notice to all interested parties,

(2) The person files a title search with the court if it is the first use of the Torrens system for the property, 


(3) The court holds a hearing and issues a decree, and

(4) The registrar cancels the old certificate of title and issues a new certificate of title to the new 
landowner.
The first use of the Torrens system for real property is optional, but once the property is registered, all later transfers must follow it.

	U–Z
	Waiver valuation means the informal process used to estimate the market value of real property when the buyer determines that an appraisal is not required. The buyer may use a waiver valuation if the valuation is uncomplicated, and the informally estimated value, based on a review of available data, does not exceed the thresholds described in 520 FW 7.5, Step 3, for the simplified acquisition process and in Exhibit 2, Step 4, for the  default acquisition process. 
Working-forest easement ensures that land managed for commercial timber production continues to be managed for that purpose by preventing conversion to other uses. The terms of the easement may allow the easement holder to prescribe or influence the design, location, or timing of forest-management practices to benefit or protect specific components of the natural environment such as fish and wildlife. 


6.5 How is a partial interest created and what are some examples?  
A. Partial interests in real property are created by separating one or more interests from the fee simple.
B. The separation of an interest from the fee simple occurs through:

(1) Reservation, 
(2) Lease, 
(3) Condemnation, or  

(4) Other assignment of rights or interests to another owner. 
C. Table 6–3 gives examples of partial interests and how they fit into the range of real property interests. Some of the partial interests in the table can be in more than one category. Service Manual chapter 520 FW 8 explains the conditions under which specific partial interests in real property are eligible for acquisition.
	Table 6–3 Partial interests in real property

	A. Public Interests

	(1) Eminent domain – Right of government to take private property for a necessary public use with just compensation paid to the owner.

	(2) Police power – Right of government to adopt and enforce laws and regulations to support the public health, safety, morals, and general welfare.

	(3) Taxation – Right of government to raise revenue through assessment on valuable goods, products, and rights.

	(4) Escheat – Right of government to assume ownership of property when its owner dies without heirs.

	B. Private Interests  

	(1) Physical interests

	(a) Air rights
Example: Easements related to aviation, which are corridors for landing and take-off at specified elevations near airports. This type of easement is often known as an avigation easement or an air lot.
Example: Scenic easements, which typically protect the view from a parkway or an historic or cultural site.
Example: Wind rights may take the form of a temporary or perpetual easement, a lease, or a permanent assignment of the right to use a designated area and to impact the remainder of the property for wind energy purposes. These legal instruments typically grant rights to:


(i) Determine the feasibility of wind power generation; 

(ii) Capture the flow of the wind and convert it to electricity;

(iii) Construct, operate, maintain, and gain access to infrastructure for the project;


(iv) Overhang turbine rotors above the surface;

(v) Prohibit improvements that interfere with the free flow of wind;

(vi) Transmit electromagnetic, electrical, and radio frequencies; and  


(vii) Impact the property through light, flicker, noise, vibration, or structures.

	(b) Surface rights

Example: Access easement that grants the right to pass over the property of another, usually on a designated route. This is an easement appurtenant because it benefits and is attached to a parcel owned by the easement holder.
Example: Right-of-way easement to construct and maintain a high-voltage electrical transmission line as part of a regional power grid. This is usually a commercial easement in gross because it was not created for the specific benefit of, and is not attached to, a parcel owned by the easement holder.

Example: Conservation easement is an easement in gross limiting future use to the conservation of fish and wildlife habitat or other environmental values. Some States may use different terms for a conservation easement, e.g., a conservation restriction in Massachusetts. Specific applications of a conservation easement may also have different names, e.g., a working forest easement may be a type of conservation easement.

Example: Flowage easement, which is the perpetual right to submerge land owned by another, where the landowner retains all rights and privileges that do not interfere with or limit this right. A flowage easement may allow either permanent or occasional submergence. 
Example: Fee with exceptions to title (see definition in Table 6–2).  

	(c) Mineral rights

Example: Mineral interest in oil and gas, which may be the right to search for, develop, and produce oil and gas. Depending on State law and the intent of the owner, a mineral interest may be a lease, reserved or assigned right, a profit, or a fee title separate from the surface fee and confined to all or part of the subsurface. The entities that hold mineral interests in oil and gas have an implied right to use the surface in a reasonable way that is necessary to carry out their rights under the mineral interest.  
Example: Landowner’s royalty interest in oil or gas, which is the right to a share of production or the value or proceeds of production. 

	(d) Temporary rights

Example: Leasehold interest, which is the right to the exclusive use and occupancy of the leased estate for a definite period. 
Example: Life estate, which is the right to use, occupy, and control a parcel of land during the lifetime of a designated individual. The life tenant may sell or encumber the life estate subject to deed restrictions, but the life estate still ends at his or her death.

Example: Term easements may be temporary instead of perpetual.

	(e) Undivided partial interests (concurrently held interests)
Example: Tenancy in common, in which two or more people hold an undivided interest in the same real property. Each co-tenant holds the interest through a separate title (or another legally appropriate instrument) and cannot exclude another co-tenant or claim a specific portion of the property. When a co-tenant dies, the interest passes to his or her heirs and not to the surviving co-tenants. If a co-tenant wants to sell the entire parcel and the others do not, he or she can petition the court to partition the property or sell it at auction with each co-tenant paid a share of the proceeds. A tenancy in common is typically the result of inheritance.
Example: Joint tenancy, which is an estate or unit of interest in land that two or more people own, all having equal shares. All owners collectively hold one title. The death of one joint tenant does not terminate the owning unit. It only reduces by one the number of people who jointly own the unit. The remaining joint tenants receive the deceased tenant’s interest by right of survivorship. A joint tenant cannot transfer his or her interest by will, sale, or another type of assignment.

	(2) Claims

	(a) Mortgage lien – This is a voluntary lien recorded by the property owner to secure a debt obligation. The mortgage company holds a debt interest in the real property, and the property owner retains an equity interest.

	(b) Judgment lien – A general lien placed by the courts on real or personal property owned by a debtor. 

	(c) Tax lien – A lien automatically attached to property for unpaid property taxes.   
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