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PURPOSE & AUTHORITIES

7.1 What is the purpose of this chapter? This chapter establishes policies for the acquisition of real property in financially assisted projects administered by the Wildlife and Sport Fish Restoration Program (WSFR). The chapter shows how these policies flow from and supplement the Government-wide real-property acquisition regulations at 49 CFR 24 and the administrative requirements and Cost Principles for Federal financial assistance at 2 CFR 200, subpart E.
7.2 Who is the intended audience of this Service Manual chapter? 

A. As is the case with all Service directives, our employees are the intended audience of this chapter, but especially those employees who have a role in managing real property acquisition projects in a WSFR-administered financial assistance program. 

B. However, we have written this policy in a direct manner that clearly shows the requirements of recipients. Service staff must ensure that these requirements are carried out. They do this by applying the policies in this chapter as terms and conditions of the award, considering requests for approval, monitoring progress on the project, and monitoring the recipient's continuing responsibilities afterwards. We do not regulate outside entities through our Service Manual or any other policy—we can only do that using regulations.

7.3 What are the authorities for real property acquisition, and what terms do you need to know to understand this chapter? Chapter 520 FW 6, Real Property—Overview, presents the authorities and the definitions of terms we use in this chapter. We link the reader to those definitions in places where it may be useful.

ACQUISITION 
7.4 Who can own or hold real property acquired under an award?

A. Generally, only a recipient or subrecipient can own or hold real property acquired under a financial assistance award. However, a program’s authorizing legislation, regulations, or policies may prohibit a subrecipient from holding real property or limit it to holding only certain categories of real property.

(1) This limitation on the ownership or holding of real property applies whether the real property is:

(a) Bought with Federal financial assistance funds or matching funds, or

(b) Received as an in-kind contribution of match.

(2) A subrecipient may hold a conservation easement, or the right to enforce a conservation easement, concurrently with the recipient or another subrecipient unless prohibited by:

	(a) A financial assistance program’s regulations or policy, or 

	(b) The agreement(s) between the recipient and its subrecipients. 

(3) Subawards of real property and sharing rights and responsibilities with subrecipients do not diminish the recipient's responsibility to manage an easement for its authorized purpose.

B. The program regulations of the Wildlife Restoration, Sport Fish Restoration, and Enhanced Hunter Education programs require the following:

(1) The State fish and wildlife agency must hold title to an ownership interest in real property acquired with Federal financial assistance unless State law requires the State itself or another State administrative unit to hold title on behalf of the State fish and wildlife agency.  

(2) The only real property interests that may be held by a subrecipient are easements and the right to enforce an easement, or both. If a subrecipent holds these real property interests, they must be held concurrently with the State fish and wildlife agency. A subrecipient’s right of enforcement must not supersede the agency's right of enforcement.

7.5 What procedures does a recipient follow to acquire real property? A recipient uses one of the procedures below to acquire real property. A decision-tree diagram in Exhibit 1 may help the buyer in deciding whether to use the default or simplified acquisition procedures. Requirements in 2 CFR 200 (especially 200.403, 404, 439(b)(1)) and policies in 520 FW 6–8 also apply to these procedures. Any Federal regulations specific to a financial assistance program or a group of programs may supplement and take precedence over all of these.

A. Default acquisition procedures: These are the generally applicable requirements in 49 CFR 24 for buying real property. A buyer must use these procedures if it does not qualify for the simplified procedures at section 7.5B. Major features of these procedures include:

(1) The buyer must determine the market value by an appraisal confirmed by an appraisal review or a waiver valuation (see 49 CFR 24.102(c)(2)). Appraisals and appraisal reviews must conform to both the Uniform Standards of Professional Appraisal Practice (USPAP) and the Uniform Appraisal Standards of Federal Land Acquisition (UASFLA). 

(2) The buyer must offer to buy the real property for its market value after taking into account the allowable damages or benefits to any remaining property. The buyer must also offer to buy any uneconomic remnant of the real property. 

(3) The buyer must offer to buy tenant-owned improvements, provide relocation payments and other assistance to qualifying landowner and tenants, and pay the landowner’s expenses incidental to transfer of title. 

B. Simplified acquisition procedures: The requirements are based on 49 CFR 24, but with fewer obligations for the buyer. To qualify for use of these procedures, a buyer must follow 49 CFR 24.101(b)(1–3). We describe the key elements of section 24.101(b) at 520 FW 7.6.

(1) Major features of the simplified procedures are: 

(a) The buyer must notify the seller of the estimated market value but may negotiate a lower purchase price, 

(b) The threshold, below which a buyer can use a waiver valuation, increases from $10,000 to $25,000 without the buyer having to offer the seller the option of an appraisal. The buyer may use the waiver process at section 7.37 to request a higher threshold in the case of unusually high-cost appraisals and appraisal reviews.

(c) The buyer’s payment of a landowner’s expenses incidental to transfer of title and relocation assistance for a landowner becomes optional. 

(2) A recipient operating under the simplified acquisition procedures must:

(a) Estimate market value in an appraisal report confirmed by an appraisal review report or in a waiver valuation report. The appraisal and appraisal review reports must conform to the USPAP but not the UASFLA.

(b) Comply with these provisions of 49 CFR 24, which mostly relate to estimating market value, negotiation of a purchase price, and obligations to tenants:

(i) 49 CFR 24, Subpart A – General

(ii) The following sections of 49 CFR 24, subpart B:
	
			24.101, Applicability of acquisition requirements.

		24.102(i), Administrative settlement.

		24.102(m), Fair rental.

		24.102(n), Conflict of interest. 

	24.103, Criteria for appraisals,* EXCEPT the following:
—	(a)(2)(i)’s requirement of a 5-year sales history, 
· (a)(2)(i)’s requirement of a description of the remaining property in the case of a partial acquisition,
· (a)(2)(iv) Damages and benefits to remaining real property in a
 partial acquisition, and
— 	(b) Influence of the project on just compensation.

24.104, Review of appraisals, EXCEPT the requirement in subsection (c) to show the damages and benefits to any remaining property in a partial acquisition.

	24.105, Acquisition of tenant-owned improvements.


(iii) 49 CFR 24, Subparts C–F, but only for relocation assistance and benefits for tenants.

(c)  Conform to the USPAP’s requirement of a 3-year sales history for an appraisal report but must include the date and amount paid for the latest sale of the property even if it occurred more than 3 years ago.

C. Auction.  The buyer may buy real property at an auction only if we approve a waiver of the requirements of 49 CFR 24.101(b). This waiver must be justified case by case under 49 CFR 24.7. Of the requirements for a waiver in section 520 FW 7.37, only subsections 7.37A(4)(a) and (b) apply. The buyer may take the following actions either before or after the auction, but must take them no later than the request for WSFR’s approval of the purchase for a specific price and before using any Federal or matching funds for it (see section 7.32). 

(1) Submit to the Regional WSFR Division:

(a) A waiver valuation report for real property that has an uncomplicated valuation problem and an estimated market value of $100,000 or less, or 

(b) Appraisal and appraisal review reports for real property that has a complicated valuation problem or the estimated market value is more than $100,000.

(2) Show that the Federal and matching funds used to pay the winning bid is not more than the estimated market value documented in the waiver valuation report or appraisal and appraisal review reports.

(3) Provide documentation demonstrating that the auction was designed to result in a winning bid that would approximate market value. Examples of such documentation are: 

(a) Publicity for the auction sufficient to attract a large number of bidders,

(b) Many bidders at the auction,

(c) Many bids placed at the auction, and

(d) State regulations against collusion among bidders.

D. Simplified or default procedures with exceptions based on State law: The recipient documents in the application that a State law or laws provide exceptions to the Uniform Act. The WSFR Headquarters Office, in consultation with the Department of the Interior’s Office of Valuation Services, must concur that these State procedures will achieve Uniform Act compliance (see 49 CFR 24.4(a)(1)).

E. Acquisition under State law and regulations: The Governor or designee must approve and submit an application certifying that State laws and regulations achieve the purpose and effect of the Uniform Act. The Federal Highways Administration, in coordination with the Office of Valuation Services and the Service, must be able to accept this certification following procedures in 49 CFR 24, subpart G.

F. In-kind contributions of real property: The recipient must obtain an estimate of the market value of an in-kind contribution of real property by following the valuation requirements of the simplified acquisition procedures. These include the requirements for waiver valuation, appraisal, appraisal review, and the qualifications of those who carry out these procedures. 

(1) If either the recipient or subrecipient receives an in-kind matching contribution of real property from another non-Federal entity, its value is determined by an appraisal report, confirmed by an appraisal review, or a waiver-valuation report. The effective date of these reports must be valid for either the date of the transfer of ownership or the contractual commitment to do so. (see 2 CFR 200.305(h)(1) and (i)(1)). 

(2) If either the recipient or subrecipient acquires real property for use as an in-kind matching contribution and will continue to hold it for the purpose of the award, its value is determined by an appraisal report, confirmed by an appraisal review, or a waiver-valuation report. The effective date of these reports must be valid for either the date of commitment as match or the date of the award.

SIMPLIFIED ACQUISITION PROCEDURES

7.6 Which buyers use the simplified procedures?

A. A buyer without eminent-domain authority may use the simplified acquisition procedures if:

(1) The buyer wants to acquire real property from:

(a) A Federal agency or from a State (see definition in 520 FW 6) as long as the buyer gives the owner a written statement of the amount that the buyer believes is the market value of the property, or

(b) Other owners as long as the buyer gives the owner the following documents BEFORE reaching a final agreement on the purchase price:

(i) A written notice that the buyer will not acquire the property if negotiations fail to result in an amicable agreement, and

(ii) A written statement of the amount that the buyer believes is the market value of the property; and

(2) The buyer carries out each action in the simplified acquisition procedures in section 7.7.

B. A buyer with eminent domain authority may use the simplified acquisition procedures if the buyer:

(1) Gives an owner the appropriate documents in subsection 7.6A(1)(b) before reaching a final agreement on the purchase price;

(2) Is willing to acquire other sites or parcels if a specific site or parcel is not available; 

(3) Does not intend to acquire substantially all property in an intended, planned, or designated area within specific time limits; and

(4) Treats all owners similarly if the buyer limits its search for real property to a general geographic area.

C. A decision-tree diagram in Exhibit 1 shows a series of questions to help the buyer decide how it can qualify for use of the simplified procedures.

7.7 What actions does a buyer take to comply with the simplified procedures and when? A buyer takes the actions described below to comply with the simplified procedures. The recipient does not necessarily have to complete the actions in the order presented. Only the use of the words “before,” “simultaneously with,” or “after” indicate that the timing relative to another action is mandatory. 

A. The buyer obtains an opinion (estimate) of the market value of a specific interest in real property that it wants to acquire. 

(1) This estimate must be based on: 

(a) An appraisal report confirmed by an appraisal-review report in which the review appraiser develops an opinion as to whether: (i) the analyses are appropriate in the context of the requirements applicable to that work, (ii) the opinions and conclusions are credible in the context of the requirements applicable to that work, and (iii) the reasons for any disagreement; or  

(b) A waiver valuation report. 

(2) The valuation problem must not be complicated to qualify for use of a waiver valuation, and the estimate of market value must not exceed $25,000. The buyer may use the waiver process at section 7.37 to request a higher threshold in the case of unusually high-cost appraisals and appraisal reviews. See the table of contents of this chapter for the sections of this chapter with more detail on appraisal, appraisal review, and waiver valuation.

(3) The buyer obtains this estimate of market value before giving the seller the appropriate documents in section 7.6A(1). 

B. The buyer gives the seller the appropriate documents in subsection 7.6A(1). The buyer must do this before committing to buy the real property for a specific price.  

C. The buyer contractually commits to pay a specific price for the real property and the seller contractually commits to sell the real property for that price. 

(1) The buyer may use funds that are neither Federal nor match to pay any amount above the estimated market value. Otherwise, the final purchase price must be no more than:

	(a) The estimate of market value based on an appraisal report confirmed by an appraisal-review report, or a waiver valuation where its use is permitted under the requirements of this Service Manual chapter, or
  
	(b) The value determined by an administrative settlement (see section 7.9).

(2) The buyer does not have to pay relocation benefits to the seller as required in 49 CFR 24, subparts C–F, or expenses incurred by the seller incidental to transfer of title as described in 49 CFR 106.

(a) However, a buyer may consider paying these relocation benefits or expenses incidental to transfer if necessary to reach an amicable agreement on a purchase price and if consistent with subsection 7.7C(2)(c) below (see subsection 7.7D for obligations to tenants).

(b) State buyers may follow their own policies and procedures if they are consistent with subsection 7.7C(2)(c) below. 

(c) If a buyer pays relocation benefits or expenses incidental to transfer consistent with subsections 7.7C(2)(a) or (b) or both, the costs are eligible for payment with Federal or matching funds under an award if they are allowable under 2 CFR 200, Subpart E, Cost Principles. One of the criteria for allowability is that the practice, policy, or procedure described at 7.7C(2)(a) or (b) must be uniformly applied to the acquisition of real property funded from both Federal and non-Federal sources.

D. The buyer follows 49 CFR 24.105 to acquire any tenant-owned improvements, and the buyer follows 49 CFR 24, subparts C–F, to provide relocation assistance to any qualifying tenant(s). The buyer’s final commitments to a tenant must occur simultaneously with or after the seller’s transfer of the real property to the buyer or the seller’s irreversible contractual commitment to do so.
 
7.8 Under the simplified procedures, may a buyer negotiate a purchase price before receiving an estimate of market value in an appraisal or waiver valuation? The buyer may negotiate a tentative purchase price before receiving an official estimate of market value in an appraisal report confirmed by an appraisal review report or a waiver valuation report. However, the owner is under no obligation to sell at the tentative purchase price if it is less than the official estimate of market value. In like manner, the buyer is under no obligation to buy at the tentative purchase price if is more than the official estimate of value. Some buyers may find a contingent purchase agreement useful when negotiating a tentative purchase price. Chapter 520 FW 8 describes a contingent purchase agreement. 

ADMINISTRATIVE SETTLEMENT
7.9 What is an administrative settlement, and how do we decide whether to approve one? 

A. In the simplified and default acquisition procedures, an administrative settlement is the purchase of real property for more than the market value determined by a waiver valuation report or by an appraisal report confirmed by an appraisal review report. In the default acquisition procedures, an administrative settlement is the purchase of real property for more than the offer of just compensation. The Regional Director, the appropriate Directorate member for a Headquarters-administered program, or a designee of either official must approve an administrative settlement before the recipient can use Federal or matching funds under a financial assistance award. These officials may give this approval only if:

(1) Reasonable efforts to negotiate an agreement at that amount have failed;

(2) It is reasonable, prudent, and in the public interest; and

(3) The buyer prepares a written justification with information supporting an administrative settlement. 

B. Following are examples of when it may be reasonable, prudent, and in the public interest to pay a parcel’s owner more than the market value in the simplified and default acquisition procedures:

(1) It would avoid unnecessary litigation when the owner is seeking judicial resolution of a difference of opinion on the value of the real property. 

(2) Comparable properties in the local real estate market are rapidly appreciating in value.

(3) Irreversible damage is imminent to the resources that the recipient wants to protect.  

(4) The cost of potentially delaying the project because of not acquiring the property offsets the difference between purchase price and market value.

(5) The subject parcel is essential to achieve the purpose of the project.

(6) The savings of managing a consolidated ownership outweighs the price in excess of market value. 

APPRAISERS AND REVIEW APPRAISERS 
7.10 What qualifications must an appraiser have? 

A. Effective immediately: we must ensure that recipients of all awards based on an application dated after publication of this chapter use the services of only those appraisers who:
 
(1) Qualify as State-certified general appraisers consistent with Title XI of the Financial Institutions, Reform, Recovery, and Enforcement Act of 1989. Certification must be by:
 
(a) The State where the subject property is located, or
 
(b) Another State, as long as the State where the subject property is located recognizes the certification or allows the appraiser or review appraiser to carry out the assignment based on a reciprocity agreement or the State's temporary-practice requirements.
 
(2) Applicable only to appraisers who must prepare an appraisal consistent with the UASFLA: Successfully completed during the preceding 5 years an Appraisal-Qualifications-Board-approved basic or refresher course on the UASFLA.

(3) Have training or experience in appraising land like the subject property. In most cases, this involves experience with rural real property or a type of rural real property, e.g., forestland, grassland, desert, wetlands, cropland, conservation easements.  
 
(4) Have no public record of a disciplinary action by the State appraisal regulatory agency. These records are often available on the State appraisal agency’s Web site.

B. The appraisal report must show that the appraiser meets the requirements of subsection 7.10A. See the last entry in both lists of the required assignment conditions for an appraiser in Exhibit 2.  

7.11 What qualifications must a review appraiser have?

A. Effective immediately, we must ensure that recipients of all awards based on an application dated after publication of this chapter use the services of only those review appraisers who have the following qualifications:
 
(1) Qualify as State-certified general appraisers consistent with Title XI of the Financial Institutions, Reform, Recovery, and Enforcement Act of 1989 (certification specifically as a review appraiser is not required). Certification must be by one of the following:
 
(a) The State where the subject property is located. 
 
(b) A State other than the one where the subject property is located, as long as the State where the subject property is located recognizes the certification or allows the appraiser or review appraiser to carry out the assignment based on a reciprocity agreement or the State's temporary-practice requirements.

(c) A State other than the one where the subject property is located, as long as the review appraiser does not complete the review in the State where the subject property is located. This option is not available to a review appraiser if the license laws of the State where the subject property is located require that it certify all appraisers who do a technical review of property in that State regardless of where the review is completed (see 2 CFR 200.319). We expect a review appraiser to evaluate an appraisal for compliance with appraisal standards and generally accepted appraisal practices. It is generally not essential for a review appraiser to visit the subject property for purposes of a WSFR-administered award.   

(2) Applicable only to review appraisers who must prepare an appraisal review consistent with the Uniform Appraisal Standards for Federal Land Acquisition: Successfully completed during the preceding 5 years an Appraisal-Qualifications-Board approved basic or refresher course on the appraisal standards that are in the appraisal or appraisal-review assignment.

(3) Have training or experience in appraising land or doing appraisal reviews on land like the subject property. In most cases, this involves experience with rural real property or a type of rural real property, e.g., forestland, grassland, desert, wetlands, cropland, conservation easements.  
 
(4) Have no public record of a disciplinary action by the State appraisal regulatory agency. These records are often available on the State appraisal agency’s Web site.

B. Effective January 1, 2020, unless we approve a waiver consistent with section 7.12, we must ensure that recipients use the services of only those review appraisers who have the following qualifications in addition to those in subsection 7.11A:

(1) Completion of at least eight technical appraisal-review reports in the 10 years before accepting the assignment OR at least four reports in the 5 years before accepting the assignment.

(2) Completion of either (a) or (b):

(a) An online course designed and coordinated by the Department of the Interior’s Office of Valuation Service and the FWS for the purpose of satisfying the minimum training requirement for review appraisers. We anticipate that this course will be available by January 1, 2019, but if its availability is delayed, the effective date of the training requirement of subsection 7.11B(2) will be delayed by an equal period. 

(b) 32 classroom hours of training in the last 10 years focusing primarily on the review of appraisals of real property. The training must be (a) approved by the Appraisal Qualifications Board.

C. The appraisal review report must show that the review appraiser meets the requirements of subsection 7.11A and B. See the last entry in both lists of assignment conditions for a review appraiser in Exhibit 2.  

7.12 Will the Service consider waiving the qualification standards for an appraiser or review appraiser who does not meet them?

A. We will not waive the qualification standards for an appraiser, but we may consider a request to waive the additional qualifications for a review appraiser in section 7.11B under the following conditions:

(1) Only State-employed review appraisers who already qualify with the standards in 7.11A are eligible, 

(2) The period of the waiver may not extend beyond the minimum time needed for the individual to acquire the specific training or experience that he or she lacks. If the individual lacks the required number of reports in subsection 7.11B(1), the waiver may not extend beyond 1 year. If the individual lacks only the required training in subsection 7.11B(2), the waiver may not extend beyond a period during which the online training is available for 3 months.

(3) The waiver will be nonrenewable for the individual receiving it. 

B. The costs of any training for State-employed appraisers and review appraisers are eligible for funding as a coordination project in the Wildlife Restoration or Sport Fish Restoration programs as long as: 

(1) The review appraiser is responsible for reviewing appraisals in the Wildlife Restoration program, Sport Fish Restoration program, or Enhanced Hunter Education program, and 

(2) The costs of the training are otherwise allowable under the Cost Principles in 2 CFR 200, subpart E.

C. This waiver is exempt from the requirements of 7.37 except for subsections 7.37A(4)(a) and (b).

APPRAISAL

7.13 What are the standards for appraisals? Appraisal reports, as well as appraisal review reports, must meet the following standards depending on the acquisition procedures that the buyer uses:

A. Simplified and Auction acquisition procedures - follow the USPAP: 

(1) A recipient must obtain the following for real property purchased under the simplified or auction procedures or contributed as in-kind match: 

(a) An appraisal that conforms to the USPAP Standards 1 and 2 (unless the acquisition qualifies for a waiver valuation under the criteria specific to each acquisition procedure), and 

(b) An appraisal review that conforms to the USPAP Standard 3 (unless the acquisition qualifies for a waiver valuation under the criteria specific to each acquisition procedure).

(2) USPAP-compliant appraisals and appraisal reviews for real property purchased under the simplified or auction procedures or contributed as in-kind match do not have to conform to the UASFLA. 

B. Default acquisition procedures - follow the UASFLA and the USPAP: A buyer who follows the default acquisition procedures obtains appraisal and appraisal review reports that conform to the UASFLA unless the acquisition qualifies for a waiver valuation. The Interagency Land Acquisition Conference publishes these standards, which are based on Federal statutes, regulations, and court decisions involving the exercise of eminent-domain authority. Appraisal reports that conform to the UASFLA must also conform to the USPAP standards 1 and 2. Appraisal review reports that conform to the UASFLA must also conform to the USPAP standard 3. The USPAP have procedures that allow the appraiser to accommodate Federal regulations in 49 CFR 24 as they’re applied in the UASFLA.

7.14 Why does the Service require the UASFLA for the default procedures, but not the simplified and auction procedures?  

A. We require the UASFLA for the default acquisition procedures because:

(1) A buyer whose appraisal conforms to these procedures has not excluded the possibility of condemnation, and the UASFLA are based on more than a century of case law associated with condemnation.  

(2) The UASFLA are consistent with the default acquisition procedures, so an appraisal conforming to the UASFLA helps ensure compliance with the appraisal-related requirements of 49 CFR 24.

B. We do not require the UASFLA for the simplified acquisition procedures because some UASFLA requirements do not apply to these buyers. For example, a key element of the UASFLA is identification of the larger parcel. This is unnecessary in the simplified procedures because the buyer exempts itself from the requirement that compensation reflect any increase or decrease in the value of a remainder in a partial acquisition.

7.15 If WSFR and another program fund the acquisition of the same tract in separate awards, can the WSFR recipient operating under the simplified procedures use a UASFLA appraisal obtained under the other award?

A. If WSFR and another program are jointly funding the acquisition of the same tract in separate awards, the WSFR recipient can use an acceptable UASFLA appraisal obtained under the other award. 

B. Other Federal agencies sometimes fund activities functionally or geographically related to those in a Service-funded project. We must ensure, to the extent possible, that WSFR recipients treat landowners the same as recipients of other Federal awards in a functionally or geographically related project. This includes using the same acquisition procedures and using the same approach on landowners’ eligibility for relocation assistance. We should also consider entering into a written agreement with the other agencies to choose a lead agency for real property acquisition. The regulations at 49 CFR 24.6 explain this process.

7.16 Do any requirements in 49 CFR 24 or this chapter indirectly make it necessary to use a hypothetical condition in an appraisal? 

A. At least one requirement of 49 CFR 24 may make it necessary to use a hypothetical condition under the default acquisition procedures. Subsection 24.103(b) requires an appraiser to disregard any decrease or increase in the fair market value of the real property caused by:

(1) The project for which the recipient will buy the property, or 

(2) The likelihood that the recipient will buy the property. 

B. Both the UASFLA and USPAP consider it a false assumption that the fair market value would not increase or decrease when a buyer enters the market with Federal financial assistance. An appraiser may make an assumption he or she knows to be false only as a hypothetical condition when needed for legal or analytical purposes. 

C. A buyer using the simplified or auction acquisition procedures has exempted itself from 49 CFR 24.103(b), and has no need for a hypothetical condition to cover it.

7.17 Do the assignments for an appraisal or appraisal-review report have to include specific conditions?

A. Exhibit 2 lists conditions for: (1) appraisals and appraisal reviews that conform to the USPAP, and (2) appraisals and appraisal reviews that conform to the UASFLA and the USPAP. Recipients must ensure that all assignments to appraisers and review appraisers include the appropriate conditions in Exhibit 2. The Service will not reject an appraisal or appraisal review solely because the appraiser or review appraiser did not receive an assignment with these conditions (but see subsection 7.17C). However, the Service must reject an appraisal or appraisal review with deficiencies that the assignment conditions were designed to prevent.

B. The credibility of an appraisal or appraisal-review assignment is always measured in the context of its intended use. The Service is one of the intended users, so the credibility will be measured in the context of: (1) the applicable Federal regulations, appraisal standards, and Service policies for the valuation of real property acquired with Federal financial assistance: and (2) the Service’s expectations based on its experience in reviewing past valuation products. A recipient must give the appraiser and review appraiser information on these regulations, policies, and expectations so that they can develop a scope of work that will lead to credible results. The most effective way to do this is by including the appropriate conditions from Exhibit 2 in the assignments. 

C. The Service will not be able to review an appraisal or appraisal review unless it is designated as an intended user. The last assignment condition in each of the four sets of conditions in Exhibit 2 directs the appraiser or review appraiser to designate the Service as an intended user.

7.18 Aren’t the assignment conditions in Exhibit 2 already in the USPAP or typically in the scope of work that the appraiser or review appraiser develops? 

A. Exhibit 2 includes some assignment conditions that are also USPAP requirements because they have been overlooked in WSFR-funded appraisals in the past. Other assignment conditions in Exhibit 2 ask for related additional information, clarify a requirement, or state an expectation of the Service as an intended user.

B. The scope of work is the responsibility of the appraiser or review appraiser, who must decide if an assignment allows the development of credible results. If the appraiser or review appraiser believes that a buyer-specified scope of work would not result in credible results, then he or she cannot accept the assignment. 

7.19 Can the Service accept an appraisal report if the appraiser used a consultant?

A. We can accept an appraisal report when the appraiser used a consultant if:

(1) The appraiser finds that he or she lacks a specialized knowledge needed to complete the assignment competently, 

(2) A consultant has the specialized knowledge that the appraiser lacks, and

(3) The costs of the consultant’s services and the appraisal report are allowable under the Cost Principles.

B. Both the USPAP and the UASFLA require competency and allow the appraiser to use experts to obtain it. The appraiser remains responsible for the results of a consultant’s work.

C. Appraisers often need the following specialists to help determine the effect of a specific resource or fixture on the market value of the real property:

(1) A timber cruiser, forester, or forestry engineer if the subject property has salable timber;

(2) A geologist, mining engineer, or mineral specialist if the subject property has minerals that can be extracted through a commercially feasible method;

(3) A wetlands biologist, wetlands ecologist, or environmental engineer to delineate wetland boundaries; or
 
(4) A fixture appraiser if the subject property includes a high-value item that was once personal property, but is now firmly and physically attached to the land or a structure.   

7.20 Can the Service accept an appraisal report that includes the estimated market values of more than one parcel? There are two types of appraisal reports that include the estimated market values of more than one parcel—one we can’t accept and the other one we can accept in certain circumstances. We define both in Table 6–2 of chapter 520 FW 6:

A. Mass appraisal – The USPAP describes this type of appraisal under Standard 6. We accept only those appraisals that conform to USPAP Standards 1 and  2. A mass appraisal does not conform to either, so we do not accept it under the simplified, auction, or default acquisition procedures.

B. Project appraisal  – The UASFLA describes this type of appraisal. 

(1) A project appraisal report is acceptable in WSFR grant programs unless litigation is likely, if it conforms to USPAP Standards 1 and 2, and satisfies the following conditions: 

(a) All of the parcels appraised are in the same real property category, e.g. fee simple, fee without gas and oil rights, conservation easements;

(b) All parcels are vacant or have similar improvements;

(c) All parcels are within a relatively homogeneous geographical area;

(d) All parcels have the same or a similar highest and best use;

(e) The approach to value (i.e., sales comparison, cost, or income capitalization) is the same for all parcels; and

(f) The appraiser relies on the same array of market data in the valuation of each parcel.

(2) The project appraisal report should consist of three major parts:

(a) Introduction, factual data, and analysis that apply to all properties in the report;

(b) Individual parcel reports; and

(c) Addenda and exhibits applicable to all properties in the report. 

7.21 When does an appraisal report become outdated? An appraisal report becomes outdated and should be replaced when its value estimate no longer reflects the conditions in the local real estate market. This may be the result of: 

A Widely publicized or easily monitored changes in :

(1) National economic indicators or the local economic outlook;

(2) The number of comparable sales in the local market;

(3) The market for salable commodities from the parcel, such as timber; or  

(4) Laws, regulations, or ordinances affecting land use.

B Extraordinary market conditions caused by unforeseen events such as: 

(1) Natural catastrophes; 

(2) Announcements of plans for construction of an interstate highway interchange or a major commercial or governmental facility near the parcel; 

(3) Discovery of oil, gas, or hard mineral deposits on or near the parcel; or 

(4) Discovery of contaminants on the parcel or in a location that affects it.

7.22 When does an appraisal report become outdated in the absence of an unforeseen event or change affecting the local real estate market? 

A. If an appraisal report does not become outdated due to an unforeseen event or a widely publicized or easily monitored change affecting the local real estate market, a buyer has 12 months from its effective date to use an appraisal report to:

(1) Complete the legal closing, or

(2) Agree on a purchase price by acquiring an option or entering into a purchase agreement, which may be contingent on (i) the Service’s approval of the acquisition of the real property for the appraised value (ii) or receipt of funding to acquire the real property. 

B. The Service may approve a recipient’s request for a short extension of the appraisal’s life span only if: 

(1) The recipient requests the extension in advance of the expiration of the appraisal’s life span so that the Service has enough time to review the request and decide whether to approve it; 

(2) The recipient shows that the closing or the contractual agreement on a purchase price is imminent after the expiration of the 12-month period and will occur by a specific date; and 

(3) The recipient supports the request for an extension with the appraiser’s written analysis of the current conditions in the local real estate market. The analysis must show that any changes have not been significant enough to affect the estimate of value and that market trends do not indicate such a change before the projected date of the closing or contractual agreement on the purchase price. The recipient must also support the request for an extension with the review appraiser’s written acceptance of the appraiser’s analysis of the local real estate market. 

C. The Service must not approve a second extension of the appraisal’s life span.

7.23 Can a recipient delegate approval of an appraisal report to a review appraiser?  

A. No, a recipient must retain the responsibility for administrative approval of an appraisal report. Exhibit 3 is a checklist of items that will help the recipient determine if the appraisal complies with appraisal standards and generally acceptable appraisal practice.   

B. A recipient must instruct the review appraiser to do one of the following:

(1) Recommend the appraisal report as the most credible estimate of market value in the simplified acquisition process or the most credible basis of the amount believed to be just compensation in the default acquisition process;

(2) Accept the appraisal report as meeting all the technical requirements, but not recommend it; or 

(3) Not accept the appraisal report because it does not meet all technical requirements.

C. If a recipient proposes to use an appraisal report as a credible estimate of market value or as the basis of the amount believed to be just compensation, a review appraiser must have either recommended or accepted it. 

7.24 Can a recipient authorize a review appraiser to present and analyze market information to support a value different from the estimate of value in the appraisal report?

A. Yes, but only if necessary to move a project forward in a cost-effective way. We expect the recipient to avoid this outcome, if possible, by: 

(1) Ensuring that the review appraiser discuss expectations with the appraiser in a pre-work consultation, and 

(2) Requiring the appraiser to work with the review appraiser to develop an appraisal report that both can support.

B. The consultation and collaboration described in subsection 7.24A are not required if the contracting or procedural requirements of a State agency preclude it from occurring.

C. If a recipient authorizes a review appraiser to present and analyze market information to support a value different from the appraiser, the recipient must obtain an appraisal review of the work of this new appraiser of record.

7.25 Can the Service accept appraisal and appraisal-review reports from a seller or in-kind match contributor? We can accept appraisal and appraisal-review reports from a seller or in-kind match contributor as the basis of the estimated market value, but only if the appraisal and appraisal review meets all the requirements in 520 FW 6–8. This includes the requirements for training and experience of an appraiser and review appraiser, the required designation of the Service as an intended user, and the Service’s acceptance of the appraisal report as the basis of a credible opinion of market value.															
7.26 Can the Service reimburse a recipient for costs incurred for an appraisal or appraisal review by a seller or an in-kind match contributor? 

A. We may reimburse a recipient for costs of an appraisal and/or an appraisal review incurred by:

(1) The seller of real property acquired by a recipient or a subrecipient subject to subsection 7.26B; and/or 

(2) An in-kind contributor of real property as match subject to subsection 7.26B. 

B. To qualify for a reimbursement under subsections 7.26A, the seller or any third-party match contributor must be designated as a subrecipient under the award (see 2 CFR 200.330 and 200.467). The costs must be itemized in the budget of the financially assisted project. The appraisal and/or appraisal review must also meet all the applicable requirements of 520 FW 6–8. 

7.27 How does a recipient handle two appraisal reports with different opinions of value for the same real property?

A. If a recipient has two appraisal reports with different opinions of value for the same real property, the recipient approves and sends only one as the most credible. A review appraiser must have either accepted or recommended the appraisal report for the recipient to approve it.

B. The recipient must not select one appraisal over another based on the value estimated by the appraiser. Instead, the recipient must base its evaluation of credibility on: the appraisal’s conformance with appraisal standards, the appraisal methods and techniques used, and the quality of the supporting data and analysis.

WAIVER VALUATION

7.28 Under what conditions can a recipient use a waiver valuation to estimate the market value of real property? A recipient can use a waiver valuation to estimate the market value of real property if it determines that:

A. The valuation problem is uncomplicated, 

B. The anticipated value of the real property is at or below the following thresholds based on a review of available data:

(1) Default acquisition procedures: $10,000, but the FWS may approve exceeding the $10,000 threshold up to a maximum of $25,000 if the recipient offers the owner the option of having the real property appraised.

(2) Simplified acquisition procedures: $25,000, but the recipient may use the waiver process to request a higher threshold if the anticipated cost of the appraisal and appraisal review by contract would be more than half of the estimated market value of the property based on at least two informal bids from an appraiser and two from a review appraiser. In the case of a high-cost appraisal and appraisal review, the recipient may also request a waiver of the requirement that the valuation be uncomplicated because many high-cost appraisals and review appraisals have complicated valuation problems. These waiver must satisfy the requirements of section 7.37A on waivers, except subsections A(3) and A(4)(c).

(3) Auction acquisition procedures: $100,000, but only if we approve a waiver of the requirements of 49 CFR 24.101(b) (see subsection 7.5C). 

7.29 What information must be in a waiver-valuation report? The following information must be in all waiver valuation reports:

A. A description of the qualifications of the person who developed the waiver valuation (see section 7.30); 

B. A description of the process used to estimate the value; 

C. An opinion of the market value of the real property and the data that support it, e.g., recent sales history of the subject property, the date and amount of the most recent sale regardless of when it occurred, and comparable sales; and

D. An opinion of the amount that any tenant-owned improvements contribute to the estimated value of the real property or their salvage value, whichever is greater (see salvage value at 49 CFR 24.2(a)(23), and the data that support it.

7.30 What qualifications are necessary to prepare a waiver valuation or decide when it’s appropriate to use one? The qualifications necessary to prepare a waiver valuation or decide when it is appropriate to use one are stated below. They apply to the default, simplified, and auction acquisition procedures.

A. Although the person who decides to use a waiver valuation does not have to be an appraiser, he or she must understand appraisal principles well enough to decide that:

(1) The estimated value of the proposed acquisition does not exceed the threshold for use of a waiver valuation, and

(2) The valuation problem is uncomplicated.

B. The person who prepares the waiver valuation also must understand the local real estate market and have enough understanding of appraisal principles to review the available data, estimate the fair market value, and show a credible basis for that estimate.

C. We distinguish between the roles described in subsections A and B because, in some cases, the person who decides to use a waiver valuation may supervise the one who prepares it. In other cases, the person who decides to use a waiver valuation and the one who prepares it may be the same person.

7.31 What are examples of situations complicated enough to need an appraisal despite an informal estimate of low value? 

A. Following are examples of conditions that may show a need for an appraisal even if the informally estimated value is low enough to qualify the real property for a waiver valuation:

(1) The need to obtain a permit or a change in zoning creates uncertainty about the feasibility of the highest and best use of the parcel;

(2) Values in the local real estate market are changing rapidly;

(3) The property has potentially valuable minerals or timber;

(4) A partial acquisition increases or decreases the value of the remainder, which affects the seller’s compensation (this example applies only to acquisitions for which the buyer uses the default acquisition procedures); 

(5) Real property consisting of a single interest or a combination of interests for which there are few comparable sales.

(6) Real property with characteristics, encumbrances, or exceptions to title that raise questions about marketability or market value. 

(7) The owner is unwilling to sell, and the buyer intends to start condemnation proceedings to acquire the property.

B. The conditions described in the examples in subsection A do not necessarily require the use of an appraisal, but the burden is on the person approving the use of a waiver valuation to show that it is appropriate. If any of these examples or another condition of the real property or local market casts doubt on the credibility of a waiver valuation, the recipient should obtain an appraisal. Our primary responsibility is to ensure that the landowner has a credible estimate of the market value of his or her property.

SERVICE APPROVAL

7.32 What does the Service have to approve before a recipient uses funds available under an award for the purchase of real property? 

A. We must approve the acquisition of a specific interest in real property for a specific purchase price before the recipient can draw down or use any funds under the award. 
To consider real property for approval, we need: 

(1) The proposed purchase price of the real property. 

(2) Documentation of the estimate of market value, which may be a waiver valuation report, or an appraisal report confirmed by an appraisal review report. WSFR staff must use the Appraisal Checklist in Exhibit 3 to help determine if the report conforms with regulations, appraisal standards, the required qualifications of the preparer, other Service policies, and generally accepted appraisal practice. If WSFR staff has concerns about the credibility of the report based on the issues in the Appraisal Checklist or for any other reason, it must ensure that the recipient resolves these issues before approving the acquisition. 

(3) If the proposed purchase price exceeds the estimate of market, the recipient must also submit:

(a) A justification for use of an administrative settlement as described in section 7.9, or

(b) An explanation that the recipient will use non-Federal funds that were not committed as match to pay that amount of the proposed purchase price above the estimate of market value.

(4)  If the recipient documents in the application that a State law or laws provide exceptions to the Uniform Act. The WSFR Headquarters Office, in consultation with the Department of the Interior’s Office of Valuation Services, must concur that these State procedures will achieve Uniform Act compliance (see 49 CFR 24.4(a)(1)).

(5) If the Governor or designee approves and submits an application certifying that State laws and regulations achieve the purpose and effect of the Uniform Act. The Federal Highways Administration, in coordination with the Office of Valuation Services and FWS, must be able to accept this certification following procedures in 49 CFR 24, subpart G.

(6) A request for FWS’s approval, accompanied by a justification, of any of the following actions, for which approval has not already been requested, and that are applicable to the acquisition of the subject property: 

(a) Auctions only: Waiver from the requirements of 49 CFR 24.101(b) for use of the auction procedures as described at subsection 520 FW 7.5C (Auction procedures only).

(b) State-employed review appraisers only: Waiver to delay applicability of qualification standards for State-employed review appraisers as described in section 7.12. 

(c) Simplified Acquisition Procedures only: Waiver to increase the $25,000 threshold of estimated market value if the anticipated cost of the appraisal and appraisal review by contract would be more than half of the estimated market value of the property based on at least two informal bids from an appraiser and two from a review appraiser as described at subsection 7.28B(2).

(d) Simplified Acquisition Procedures only: Waiver of the requirement that the valuation be uncomplicated as described at 520 FW 7.28(2). This waiver can only occur in conjunction with the waiver at subsection 7.32A(6)(c).

(e) Default Acquisition Procedures only: Increase in the threshold of estimated market value for a waiver valuation from $10,000 up to a maximum of $25,000 as described at subsection 7.31A.

B. The recipient may request our approval of the documents and information in section 7.32A at any time before making an irreversible contractual commitment to buy the real property from the seller or accept an in-kind contribution. It must not use any Federal or matching funds for acquisition of the real property interest until we have approved the documents. If the recipient makes an irreversible commitment before we approve the documents, it does so at its own risk.    

DEFINING THE BOUNDARY & PROTECTING THE TITLE

7.33 When is a boundary survey necessary? 

A. A State may follow its own regulations, policies, and procedures to determine the need for a boundary (cadastral survey). This section and the related Exhibit 4, Land Description Systems, offer only information and guidance.  

(1) The decision to obtain a boundary survey with its own funds is not subject to review and prior approval by WSFR grant specialists. 

(2) If any survey costs are included in the budget of the financial assistance award they must meet all the criteria for allowability in 2 CFR 400, Subpart E, Cost Principles, with special reference to 2 CFR 200.402 – 200.405, and CFR 200.459, Professional Service Costs..

B. If an entity other than a State is the buyer, and if the need for a boundary survey is not determined by State procedures, e.g., in a recipient/subrecipient agreement, the following criteria may help the buyer decide whether a survey is necessary:

(1) The State or local jurisdiction requires a survey.

(2) The buyer plots out a recorded metes-and-bounds description and finds that it does not close, i.e., return to the point of beginning (see Exhibit 4). 

(3) The buyer cannot locate: 

(a) Corner posts, or 

(b) Benchmarks in the case of air rights and many subsurface rights. 

(4) Corner posts or benchmarks are obviously not in their original positions because they’ve been disturbed by humans, frost heave, soil movement, or the oxidation or combustion of organic soil.

(5) The boundaries’ standard of accuracy is unacceptable based on the technology or methods used in the last survey. 

(6) An encroachment by a neighboring landowner is obvious, and the landowner is unwilling to remove an encroaching structure or stop an encroaching activity.

(7) A right-of-way easement to a public road is attached to the acquisition parcel, and the route across other parcel(s) is unmarked.

(8) The size of a waterfront parcel has changed significantly due to erosion, accretion, sinking, geologic uplift, or changes in the water level of an adjacent water body.

(9) A parcel is being divided, and the dividing line follows a nominal or artificial feature.

(10) A parcel is being divided and either subsurface features or buffer zones for manmade structures must be considered as a result of law, regulation, or professional standards, e.g., well fields, septic fields, treated wastewater outfalls, or required distances of manmade features from property lines.

B. A boundary survey may not be necessary if: 

(1) The buyer already owns the land surrounding the parcel,

(2) The parcel has natural boundaries that are unlikely to have changed significantly since the last survey, or

(3) The parcel has natural boundaries that may have changed significantly, but a boundary survey would either serve no purpose or the benefits would not be worth the cost, e.g., a parcel consisting of an island where accretion has occurred.

(4) None of the conditions under A apply.
   
7.34 How does the recipient protect against defects in title and unrecorded and undisclosed encumbrances? 

A. The recipient protects against defects in the title and certain unrecorded and undisclosed encumbrances by obtaining:

(1) Title insurance, or 

(2) A certificate of title from (i) the State Attorney General’s Office, or (ii) an attorney with authority to act on behalf of the State.

B. The buyer plans to register the title under the Torrens system. The design of Torrens generally protects a title against the claim of another party, but the certainty of this protection depends on the rules of the jurisdiction. Challenges, although rare, may still occur. A buyer may insure a title registered under Torrens if it can justify the cost of insurance relative to the risk of loss of title.  

RESPONSIBILITIES AFTER CLOSING

7.35 What are the recipient’s responsibilities after acquiring real property? For all real property acquired under an award, the recipient: 

A. Records the deed or its equivalent in the local office of public record. 

B. Records in the local office of public record a Notice of Federal Participation (or equivalent) for any real property acquired with Federal financial assistance funds, matching funds, or as a matching in-kind contribution. If we approve the transfer of the real property to another entity after the recipient records a Notice of Federal Participation, we must ensure that the new owner records a new Notice of Federal Participation that identifies the new owner or holder of the real property. The recipient must send the Service a copy of the new Notice of Federal Participation and a copy of the deed transferring the real property to the new owner.   

C. Ensures that any agreements with and between subrecipients are legally sufficient to manage the real property for the purposes of the award: (1) in perpetuity, (2) until the end of the term for a lease or term easement, or (3) until the property is disposed of.

D. Manages or ensures through regular monitoring that a subrecipient manages the real property for the purposes of the award: (1) in perpetuity, (2) or until the end of the term of any lease or term easement, or (3) until the property is disposed of.

E. Ensures that the Service, the Inspector General of the Department of the Interior, and the Comptroller General of the United States have access to those documents and records that are pertinent to the award.

7.36 What information does the Notice of Federal Participation include? We must ensure that the recipient consults its own legal counsel on the wording and recording of the Notice of Federal Participation. Still, it must include the following information, assurances, and signature:

A. The location of the real property with a reference to the deed or other recorded document that legally describes the property, and the name of the owner or interest holder (see Exhibit 4).

B. A statement that the recipient acquired the real property or received it as a matching or voluntary in-kind contribution under: 

(1) A specific award by name, number, effective date, and the name of the recipient (and subrecipient, if applicable), and 

(2) A specific program by name and number in the Catalog of Federal Domestic Assistance.

C. A statement that the U.S. Department of the Interior, Fish and Wildlife Service, Wildlife and Sport Fish Restoration Program (or other Program, if applicable) is the awarding agency. 

D. The purpose of the award and the purpose of the real property acquisition project, if different from the award’s purpose.

E. An assurance that the recipient (and any subrecipient) will use the real property for its originally authorized purpose as long as necessary.

F. A statement that the recipient (and any subrecipient) must not authorize or tolerate any activities on the real property that interfere with its originally authorized purpose. If such activities do occur, the recipient must ensure that they stop immediately. The recipient must use funds other than Federal financial assistance funds to take any needed corrective actions.

G. A statement that the recipient (and any subrecipient) will not dispose of, transfer to another owner or holder, or encumber the title or other interest without USFWS approval.

H. The definition of encumbrance from 520 FW 6.

I. A statement that there must be no discrimination on any real property acquired or constructed under the award as long as it continues to serve its originally authorized purpose. This statement is not required for real-property that does not confer any right of use by either the general public or any subset of the general public, e.g., most conservation easements. 

J. The signature of the director or chief executive of the recipient’s agency or organization and the signature of the director or chief executive of any subrecipient agency or organization that will hold the real property, except in the following circumstances: 
 
(1) A State law, regulation, or written policy designates another official as the signer. 

(2) Another official has been designated to act in the place of any of the above.


WAIVER

7.37 Can the Service waive a requirement of this chapter? 

A. Only the Regional Director for a Region-administered program, the Assistant Director for a Headquarters-administered program, or the designee of either, may waive a requirement of 49 CFR 24 and this chapter. The waiver must meet the following conditions:

(1) No statute, regulation, or policy presents a barrier to the waiver.

(2) The waiver must not reduce any assistance or protection for a displaced person as defined at 49 CFR 24.2(a)(9) with further clarification in the definition of person at section 24.2(a)(21). Such assistance or protection includes payments, services, information, rights, privileges, and other benefits available from the implementation of 49 CFR 24 and 520 FW 6–8.

(3) To obtain a waiver, the recipient must obtain a signed statement by the displaced person that he or she:
 
(a) Understands the specific assistance or protection that would be available in the absence of a waiver,
 
(b) Supports the waiver, and
 
(c) Is not under any pressure to support the waiver by the recipient, the buyer if different than the recipient, or the owner in the case of a tenant.
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(4) Approving a waiver must be an extraordinary event. Inadequate project planning or management does not justify one. If approved, the WSFR grant manager enters a notice in TRACS with the following information:

(a) A description of the requirement of the regulation or policy that has been waived. 

(b) A justification for the waiver.

(c) A description of procedures put in place by the Regional Director for a Region-administered program, the Assistant Director of a Headquarters-administered program, or the designee of either, to prevent any future need for a waiver.

B. We must not waive any requirement that would diminish the credibility of an appraisal, appraisal review, or waiver valuation for real property. The requirements that cannot be waived include:
(1) Any requirement of 49 CFR 24 or 520 FW 6–8 that applies to the development of an appraisal or appraisal review or the appraisal’s life span; and

(2) The qualification standards for an appraiser and review appraiser in 520 FW 7 except as authorized in section 7.12.

C. The following waivers are exempt from subsections 7.37A(3) and A(4)(c):

(1) Waiver of the requirements of 49 CFR 24.101(b) as it would apply to real property offered for sale at an auction as described at subsection 7.5C, and

(2) Waiver of the qualification standards for State-employed appraisers and review appraisers as described in section 7.12.

(3) Waiver of the $25,000 threshold of estimated market value for a waiver valuation if the anticipated cost of the appraisal and appraisal review by contract would be more than half of the estimated market value of the property based on at least two informal bids from an appraiser and two from a review appraiser as described at subsections 7.28B(2) and 7.32A(6)(c) (Simplified Acquisition Procedures only).
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(4) Waiver of the requirement that the valuation problem of a waiver valuation be uncomplicated as described at subsections 7.28B(2) and 7.32A(6)(d). This waiver can only occur in conjunction with the waiver at subsection 7.37C(3) (Simplified Acquisition Procedures only) 
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Exhibit 2a
ASSIGNMENT CONDITIONS FOR AN APPRAISAL THAT CONFORMS ONLY TO THE USPAP


Prepare an appraisal report that conforms to Standards 1 and 2 of the most recent edition of the Uniform Standards of Professional Appraisal Practice (USPAP). Comply with the following conditions:

-State which property rights and interests the buyer intends to acquire including any known encumbrances and/or exceptions to title. State the source of this information.  (Before the U.S. Fish and Wildlife Service (USFWS) can approve the appraisal, the buyer must confirm that the property rights and interests used in establishing the market value in the appraisal are the same as those that: (i) will be transferred in the final deed in the case of a purchase, or (ii) have been transferred in the final deed in the case of an in-kind donation of real property.)

-State all general assumptions and limiting conditions, which must be appropriate, not alter the assignment, and result in a credible analysis. The general assumptions and limiting conditions must not substitute for inspecting the property or gathering information when feasible and necessary to support the estimate of market value.

-State all extraordinary assumptions and use them only if: (a) they are required to develop credible opinions and conclusions, (b) there is a reasonable basis for them, (c) they do not alter the assignment, and (d) it is not possible to verify the information or condition or to determine the probability of an outcome based on analysis of facts. State all hypothetical conditions and use them only if they are clearly needed for legal purposes, reasonable analysis, or comparison. 

-Show only one highest and best use for each property to be appraised.  It must be an economic use. Noneconomic uses are unacceptable, e.g., conservation and preservation. The government’s intended use of the property, e.g., conservation, is an improper highest and best use unless the appraiser conclusively shows that private demand exists for that use.

-State whether the appraiser received significant help with the appraisal. Describe the type and scope of the help.

-Ensure mutual understanding of all terms and concepts in the appraisal, especially those describing a real property interest.

-Do not use the mass appraisal process for acquisition of multiple parcels (see USPAP, Standard 6).

-Comply with the provisions of 49 CFR 24 that apply to the valuation and acquisition of real property under the simplified acquisition procedures. These are described at 520 FW 7.5B(2)(b).  

-Ensure that the appraisal will be able to pass a USFWS administrative review that uses the attached Appraisal Checklist, which is Exhibit 3 of USFWS Manual chapter 520 FW 7.

-Include in the appraisal report information on the appraiser’s certification, education and training relevant to the assignment, a certification of the lack of disciplinary actions by a State appraisal regulatory agency, the types of properties appraised, and the nature of appraisal assignments undertaken. The information provided must show that the appraiser meets the qualifications in USFWS Manual chapter 520 FW 7.10. 

-Give the following entities copies of the report and authorize them to discuss the contents with the appraiser: (a) the recipient and any subrecipient of the Federal financial assistance that will fund or leverage the acquisition of the subject property, and (b) the USFWS .


Exhibit 2b
ASSIGNMENT CONDITIONS FOR AN APPRAISAL REVIEW THAT CONFORMS ONLY TO THE USPAP

Prepare an appraisal review that conforms to Standard 3 of the most recent edition of the Uniform Standards of Professional Appraisal Practice (USPAP). 

Comply with the following conditions: 

-Do one of the following with the appraisal report:
(a) Recommend it as the basis of the estimate of market value;
(b) Accept it as meeting all the requirements, but do not recommend it as the basis of the estimate of market value; or
(c) Not accept it because it does not meet all requirements.

-Comply with the provisions of 49 CFR 24 that apply to the valuation and acquisition of real property under the simplified acquisition procedures are in 520 FW 7.5B(2). 

-Ensure that the appraisal will be able to pass a U.S. Fish and Wildlife Service(USFWS) administrative review that uses the attached Appraisal Checklist, which is Exhibit 3 of USFWS Manual chapter 520 FW 7.

- Include information in the appraisal-review report on the review appraiser’s certification, the education and training relevant to the assignment, a certification of the lack of disciplinary actions by a State appraisal regulatory agency, the number of technical real property appraisal reviews completed during the preceding 5 years, the number of technical real property appraisal reviews completed during the preceding 10 years, the types of real property that were the subject of the review appraiser’s appraisals and technical reviews, and the nature of appraisal and technical real-property appraisal-review assignments undertaken. The information provided must show that the review appraiser meets the qualifications in 520 FW 7.11.

-Give the following entities copies of the report and authorize them to discuss the contents with the review appraiser: (a) the recipient and any subrecipient of the Federal financial assistance that will fund or leverage the acquisition of the subject property, and (b) the USFWS.


Exhibit 2c
ASSIGNMENT CONDITIONS FOR AN APPRAISAL THAT CONFORMS TO THE UASFLA AND USPAP

Prepare an appraisal report that conforms to the most recent edition of the Uniform Appraisal Standards for Federal Land Acquisition (UASFLA) and 49 CFR Part 24, with special attention to sections 24.2, 24.102–24.105, and the corresponding sections of Appendix A to Part 24—Additional information. The appraisal report must also conform to Standards 1 and 2 of the most recent edition of the Uniform Standards of Professional Appraisal Practice (USPAP).

-State which property rights and interests the buyer intends to acquire including any known encumbrances and/or exceptions to title. State which real property interests will be retained by the seller if only part of a larger parcel will be acquired. State the source of this information. (Before the U.S. Fish and Wildlife Service (USFWS) can approve the appraisal, the buyer must confirm that the property rights and interests used in establishing the market value in the appraisal are the same as those that: (i) will be transferred in the final deed in the case of a purchase, or (ii) have been transferred in the final deed in the case of an in-kind donation of real property.)

-State all general assumptions and limiting conditions, which must be appropriate, not alter the assignment, and result in a credible analysis. The general assumptions and limiting conditions must not substitute for inspecting the property or gathering information when feasible and necessary to support the estimate of market value.

-State all extraordinary assumptions and use them only if: (a) they are required to develop credible opinions and conclusions, (b) there is a reasonable basis for them, (c) they do not alter the assignment, and (d) it is not possible to verify the information or condition or to determine the probability of an outcome based on analysis of facts. State all hypothetical conditions and use them only if they are clearly needed for legal purposes, reasonable analysis, or comparison. 

-Show only one highest and best use for each parcel. It must be an economic use. Noneconomic uses are unacceptable, e.g., conservation and preservation. The government’s intended use of the property, e.g., conservation, is an improper highest and best use unless the appraiser conclusively shows that private demand exists for that use.

-State whether the appraiser received significant help in completing the appraisal. Describe the type and scope of the help.

-Ensure mutual understanding of all terms and concepts in the appraisal report, especially those describing a real property interest. 

-Ensure that the appraisal will be able to pass a USFWS administrative review that uses the attached Appraisal Checklist, which is Exhibit 3 of USFWS Manual chapter 520 FW 7.

-Include in the appraisal report information on the appraiser’s certification, education and training relevant to the assignment, a certification of the lack of disciplinary actions by a State appraisal regulatory agency, the types of properties appraised, and the nature of appraisal assignments undertaken. The information provided must show that the appraiser meets the qualifications in USFWS Manual chapter 520 FW 7.10.

-Give the following entities, in addition to the client, copies of the report and authorize them to discuss the contents with the appraiser and review appraiser: (a) the recipient and any subrecipient of the Federal financial assistance that will fund or leverage the acquisition of the subject property (needed when neither is the client), and (b) the USFWS.

Exhibit 2d

ASSIGNMENT CONDITIONS FOR AN APPRAISAL REVIEW THAT CONFORMS TO THE UASFLA

Prepare an appraisal review that conforms to the most recent edition of the Uniform Appraisal Standards for Federal Land Acquisition (UASFLA) and 49 CFR Part 24. The terms and conditions of the grant that funded the acquisition of the real property clarify and supplement 49 CFR 24. The appraisal review report must also conform to Standard 3 in the most recent edition of the Uniform Standards of Professional Appraisal Practice (USPAP).

-Do one of the following with the appraisal report:
(a) Recommend it as the basis of the amount believed to be just compensation;
(b) Accept it as meeting all the requirements, but do not recommend it as the basis of the amount believed to be just compensation; or
(c) Not accept it because it does not meet all requirements.

-Ensure that the appraisal will be able to pass a U.S. Fish and Wildlife Service administrative review that uses the attached Appraisal Checklist, which is Exhibit 3 of U.S. Fish and Wildlife Service (USFWS) Manual chapter 520 FW 7.

- Include information in the appraisal-review report on the review appraiser’s certification, the education and training relevant to the assignment, a certification of the lack of disciplinary actions by a State appraisal regulatory agency, the number of technical real property appraisal reviews completed during the preceding 5 years, the number of technical real property appraisal reviews completed during the preceding 10 years, the types of real property that were the subject of the review appraiser’s appraisals and technical reviews, and the nature of appraisal and technical real property appraisal review assignments undertaken. The information provided must show that the review appraiser meets the qualifications in USFWS Manual chapter 520 FW 7.11.

-Give the following entities copies of the report and authorize them to discuss the contents with the appraiser: (a) the recipient and any subrecipient of the Federal financial assistance that will fund or leverage the acquisition of the subject property (needed when neither is the client), and (b) the USFWS.





Exhibit 3

Appraisal Checklist


Real Property Identification—Assignment

1. Does the appraisal report provide a legal description of the real property interest being appraised, including any known or observed encumbrances and exceptions to title? Is the description of these real property interests substantiated by copies or summaries of title descriptions or other documents that describe any known encumbrances? (See 49 CFR 24.103(a)(2)(i) and USPAP, Standards Rules 1–2(e) and 2–2(a)(iii) and (iv).) Does the legal description in the appraisal report match the legal description on the deed if the property has already been acquired, e.g., as an in-kind contribution of match?  If the property is being acquired under the default acquisition procedures, does the appraisal report identify both the real property interest to be acquired by the buyer and any interest(s) to be retained by the seller in a partial acquisition?

2. Does the appraisal report include information on the physical and economic characteristics of the real estate involved in the assignment? (See 49 CFR 24.103(a)(2)(i) and USPAP, Standards Rules 1–2(e), 1–3(a), and 2–2(a)(iii).)

3. Does the appraisal report have any of the deficiencies that the assignment conditions in Exhibit 2 in Service Manual Chapter 520 FW 7 were designed to prevent? These assignment conditions address specific deficiencies in the context of: (a) the regulations, appraisal standards, and policies for the valuation of real property acquired with Federal financial assistance; and (b) the Service’s expectations based on past reviews of valuation products.

Arms-Length Transaction between Buyer and Seller

4. Does the proposed acquisition appear to be an arms-length transaction? (See 2 CFR 200.404(b).) Are the names associated with the seller the same as names of individuals associated with the recipient or subrecipient?

Appraiser’s Qualifications

5. Does the report show that the appraiser is a certified general appraiser? Does the report show that the appraiser was certified by: (a) the State where the subject property is located, or (b) another State, as long as the State where the subject property is located recognizes the certification or allows the appraiser or review appraiser to carry out the assignment based on a reciprocity agreement or the State's temporary-practice requirements? Is the certification current?

6. Does the report show that the appraiser is qualified under USFWS Service Manual chapter 520 FW 7.10?

7. Does the report indicate that the appraiser consulted experts if he or she lacked the specialized knowledge needed to estimate the effect on market value of specific resources or conditions? Examples are: a forester for potentially saleable (merchantible) timber; a geologist for potentially valuable gas, oil, or hard-rock minerals; or a fixture appraiser for a high-value item that was once personal property, but is now so firmly attached to the subject property, that it is an integral part of it. (See USPAP Competency Rule.)

Hypothetical Conditions and Extraordinary Assumptions

8. Does the report identify hypothetical conditions and show that they are required for legal purposes, for purposes of reasonable analysis, or for purposes of comparison? (See USPAP Standards Rule 1–2(g)).

9. Does the report identify extraordinary assumptions and show that they have a reasonable basis and are necessary to develop credible opinions and conclusions? (See USPAP Standards Rule 1–2(f)).

Highest and Best Use

10. Does the report identify only one highest and best use of the subject property and each of the comparable sales? Mixed use is possible as the highest and best use if supported by the appraiser’s analysis of the relevant legal, physical, and economic factors. On a property with mixed use as the highest and best use, different parts of a single property may have different highest and best uses, as long as these uses are not inconsistent, e.g. residential use along a paved road and agricultural use on areas without road frontage. The report must not value the uses independently and must not value the whole solely by adding together the individual values of the various estates or component parts. (See USPAP Standards Rule 1–3(b)).

11. Does the report identify a noneconomic highest and best use of the subject property or any of the comparable sales, such as conservation or preservation? A noneconomic use is unacceptable because 49 CFR 24 requires the use of market value in both the simplified and default acquisition procedures. Also, the Cost Principles use market prices as a criterion for reasonableness, which is one of the determinants of the allowability of a cost in a financially assisted project. (See 2 CFR 200.404(c), 49 CFR 24.101(b)(1)(iv) and (b)(2)(ii)), and 49 CFR 24.102(d)).

12. If the highest and best use is a housing development, is the development approach or method adequately documented? The development approach is also known as the land-residual approach, developer’s residual approach, subdivision-development method, or lot method.

13. Is the highest and best use of the subject property or any of the comparable sales based on the possibility of assemblage? This can be the highest and best use only in rare instances. Even then, it must be supported by adequate comparable-sales data and documentation that neighboring landowners are contractually committed to selling or otherwise participating in the assemblage. (See USPAP Standards Rule 1–4(e).)

Sales History

14. Does the report have at least a 3-year sales history of the subject property as required by the USPAP? (See USPAP Standards Rule 1–5(b).) Does the report have at least a 10-year sales history if the appraisal follows both the UASFLA and UPAP? Does the appraisal report have the date and sale price of the most recent sale regardless of when it occurred, which is required in all appraisal reports by USFWS Manual Chapter 520 FW 7? If the appraisal must conform to both the UASFLA and the USPAP, the UASFLA explicitly requires that the most recent sale be identified.

Approach to Value

15. Does the report adequately address all of the following approaches to value: sales-comparison, income, and cost? (See 49 CFR 24.103(a)(2)(ii) and USPAP Standards Rules 1–4(a–c).) 

16. Are the cost and income approaches based on reasonable comparable data instead of national surveys or the appraiser’s “experience and knowledge”? (See USPAP Standards Rule 1–4(b) and (c).

17. Was the sales-comparison approach used to determine the market value of the subject property? If not used, the report must justify why?

18. An appraiser must refrain from valuing the whole solely by adding together the individual values of the various estates or component parts, such as mineral rights, access easements, structural fixtures, leasehold estates, and fee subject to encumbrances and exceptions to title. Are the various interests in a single parcel appraised together or separately? (See USPAP Standards Rule 1–4(e).)

Comparable Sales

19. Do any comparable sales involve sales to nonprofits or to Federal, State, or local governments? Appraisers should only use comparable sales to nonprofits or to Federal, State, and local governments when private market data are scarce due to the subject property’s extraordinary size, minimal economic value, or location in remote areas with little economic activity. Even then, appraisers should scrutinize the comparability of data. 

20. Is the highest and best use of each comparable sale the same as the highest and best use of the subject property? (See 49 CFR 24(a)(2)(iii).)

21. Does the report include the zoning classifications of the comparable sales or the lack of such classifications? (See 49 CFR 24(a)(2)(iii).)

22. Does the report show that comparable sales were verified with a knowledgeable party involved in each sale, such as the buyer, seller, closing attorney, or real estate agent? Verification of comparable sales is important because unconventional real estate sales could involve the sale or trade of equipment, vehicles, or other property. This could result in a sale price that does not reflect market conditions. (See 49 CFR 24(a)(2)(iii).)

23. Are all comparable sales reasonably adjusted based on market data? Quantitative adjustments of comparable sales must be based on market data and not on a percentage or dollar amount based on the appraiser’s overall knowledge. A large adjustment of a comparable sale makes its value questionable unless adequately justified. 

24. Does the report fail to adjust comparable sales for obvious differences with the subject property such as size, unusual shape, and time on the market? 

25. Does the report adjust comparable sales without adequate explanation or adjust the comparable sales inconsistently without adequate explanation?

26. Does the appraiser’s estimated value of the subject property fall within the adjusted range of comparable sales?






Exhibit 4
 
Land Description Systems

A deed uses the conventions of one or more of the following surveys or systems to describe the location and boundaries of real property:  


Metes and Bounds – This survey starts at a well-marked “point of beginning” and relies on distances (metes) and bearings (bounds) from reference points on the parcel’s perimeter. The reference points are natural or manmade objects, which in modern times are tied to adjoining surveys. An example of a simple metes-and-bounds description is:

Beginning at an iron pipe marked A and running South 8 degrees 15 minutes East 75 feet to an iron pipe marked B and then running North 78 degrees 27 minutes East 34 3/10 feet to an iron pipe marked C and then running North 11 degrees 28 minutes West 74 9/10 feet to an iron pipe marked D and then running South 78 degrees 27 minutes West 30 2/10 feet to the place of beginning containing 2410.7 square feet, more or less. 

This is the primary method of description in 20 States, including Connecticut, Delaware, Georgia, Hawaii, Kentucky, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New York, North Carolina, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, Vermont, West Virginia, and Virginia.   


Public Land Survey System (PLSS) – The PLSS is also called a rectangular survey, government survey, or geodetic survey. 

(1) It set up a checkerboard pattern of townships and sections. A township is usually 6 miles square with 640-acre sections numbered 1–36. Townships are numbered north or south of the principal baseline of a State or section of a State, and east and west of the principal meridian of a State or section of a State. An example of a simple PLSS legal description of an 80-acre parcel is: 

The N½ of the SW ¼ of Section 17, Township 4 North, Range 5 East of the 6th Principal Meridian. 

(2) The PLSS is the primary system for real estate descriptions in 30 States. However, metes-and-bounds are used in these States to accommodate water bodies, highways, railroads, and special-purpose parcels with unusual sizes or shapes. These metes-and-bounds surveys are typically tied to nearby PLSS surveys, so a single description may include elements of both types of surveys. Some tracts or areas in a few PLSS States were surveyed by metes and bounds before they became part of the United States or before the Federal Government started the PLSS. These lands were usually placed in townships and assigned section numbers, but their shapes and sizes do not conform to the PLSS pattern.

C. Lot and Block – This system is also called lot-block tract, recorded plat, recorded map, or recorded-survey system. It divides a parcel or tract into blocks and lots described by metes and bounds. The description of the original larger parcel or tract may have been by either metes and bounds or PLSS. The plat has the location and dimensions of the lot without needing a PLSS or metes-and-bounds description. A description under the lot-and-block system becomes official when an owner files a surveyor’s plat in the recorder’s office. A legal reference to a lot with a recorded plat needs only: 

(1) The name of the State and county;

(2) Name of the tract, subdivision, or phase of a subdivision; 

(3) Lot and block numbers; 

(4) Book and page numbers of the plat; and 

(5) Place where the plat is recorded.


Vertical Description – This method can supplement the descriptions in subsections 7.36A through C by describing the vertical upper or lower limits of air rights, subsurface rights, and easements tied to elevation, e.g., a flowage easement. 

(1) The starting point from which to measure a vertical height or depth is called a datum, which is most commonly mean sea level, but some jurisdictions have decided on other datum points. 

(2) Government surveyors tie all datum points to benchmarks. The datum may also be the surface of the parcel. 

(3) The legal description of the boundaries of an easement tied to elevation may reference a topographical map.
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