A REVIEW OF WSFR’S PROPOSED RESPONSES TO COMMENTS
ON PROPOSED SERVICE MANUAL CHAPTER 520 FW 7,
Real Property Acquisition: Negotiating and Completing a Grant-funded Purchase
November 23, 2016

PURPOSES OF PROPOSED REAL PROPERTY CHAPTERS

· To ensure that landowners are treated fairly and consistently.

· To help recipients in WSFR-administered programs acquire land consistent with regulations.

· To carry out FWS commitments on the 2013 IG audit of the Coastal Impact Assistance Program, and to avoid future audit findings.

TIMELINE 

Aug 4, 2014 Distributed the following draft chapters to FWS and State fish and wildlife agencies for review and comment: 

· 520 FW 6, Real Property Overview

· 520 FW 7, Real Property Acquisition: Negotiating and Completing a Grant-funded Purchase 

· 520 FW 8, Real Property: Application, Prior Approvals, Reports. 

Jan 12, 2015 Received 725± comments from agencies of 24 States, 7 USFWS Regions, 3 other FWS units, and 1 nonprofit organization. 

Jun 12, 2015 Sent draft responses to 53 comments on draft 520 FW 6 to FWS and State fish and wildlife agencies. Solicited recommendations for alternative responses. One received. 

Aug 2015—Oct 2016 Developed draft responses to 520 comments on draft chapter 520 FW 7. Revised the chapter accordingly. A table summarizing the major issues in the comments is below. It’s followed by a table presenting each unique comment with the FWS response.



SUMMARY OF MAJOR ISSUES IN 520 COMMENTS RECEIVED ON 520 FW 7

	Rank
	Major Issues
	Comments  
	% of Total
	Resolution of Issue 

	 1
	Prior approval of:
· Qualifications of appraiser/review appraiser
· Appraisal-assignment conditions, hypothetical
  conditions, & extraordinary  assumptions.
· Real property.
· Estimate of market value.
· General. 
	 88





	 17%             






	FWS’s prior approval of the acquisition of a parcel of real property for a specific price is required by regulation. To give that approval, FWS must be able to approve the estimated value of the real property. However, recipients will not have to request prior approval of specific elements of the valuation process before contractually committing for an appraiser or before the appraiser starts work.

	 2
	Clarity/reorganize/add/delete
	 71 
	 14%
	Deleted some rationales. Moved section on land-description systems to an exhibit. Added definitions. Clarified whether some practices are mandatory.

	 3
	Qualification standards for appraisers & review appraisers 
	 46    
	  9%
	Simplified requirements, and reduced experience needed. Eliminated professional-society designations in one alternative. Online training will be available by 2019. Review-appraiser qualifications won’t take effect until 2020. State-employed review appraisers will be eligible for time-limited, one-time waivers.

	 4
	Requirements of chapter exceed regulations
	 44    
	  8%
	Many commenters did not understand that 49 CFR 24 allows FWS to retain certain requirements despite the exemption available to buyers who qualify for the simplified procedures. Many commenters overlooked 2 CFR 200 requirements that: (a) prices be reasonable, and (b) FWS approve land-acquisition costs in advance.

	 5
	Life span of appraisal 
	 39      
	  7%  
	Extended appraisal’s standard life span to 1 year with a short extension possible based on appraiser’s analysis.

	 6
	Step-by-step sequence of acquisition procedures
	 22      
	  4%
	Eliminated the step-by-step sequence. 

	 7
	Buying land for more than market value
	 19     
	  4%
	Stated that a buyer may use funds not included in the FWS-approved budget to pay more than the appraised value. Paying more than market value with Federal funds or match must have FWS approval.

	 8
	Waiver/case-by-case exceptions
	 18      
	  3%   
	Merged processes for waiver and case-by-case exception. Landowners or tenants must certify that they: (a) understand rights under 49 CFR 24 and FWS policies, and (b) concur with the waiver. A justification must be entered into TRACS with a description of procedures to prevent future need for such a waiver. Waivers won’t need HQ’s approval. They must not diminish the credibility of a valuation.

	 9
	Notice of Federal Participation (NOFP), i.e.,  recording the Federal interest in real property acquired with financial assistance 
	 13
	  2%
	Addressed concerns about who signs a NOFP. Required a new owner to record a new NOFP. Solicited input during this review on the prohibition in the NOFP of the use of grant funds to stop activities that interfere with the authorized purpose of real property acquired under a grant. Requested reviewers to submit NOFP examples for a new Exhibit 5.

	10
	Boundary survey
	 10
	  2%
	Clarified that: (a) chapter offers only information and guidance on boundary surveys, and (b) FWS does not have to approve a decision on the need for a survey.

	11
	Expenses incidental to transfer of real property
	 10 
	  2%
	Deleted the required payment of expenses incidental to transfer, but authorized payment of these expenses at the discretion of the buyer as part of the negotiation.

	12
	Waiver valuation
	  9
	  2%
	Recipients can use a waiver valuation for properties: (a) which have an estimated value up to $25,000, (b) which are offered at auction and have an estimated value up to $100,000, or (c) for which the cost of an appraisal and appraisal review would be more than half the estimated value of the property.

	13
	WSFR staff unqualified for proposed responsibility
	  8
	  2%
	Made review-appraiser qualification standards simpler and more straightforward, so that it will be easier to determine if review-appraisers meet qualifications. Included a checklist as Exhibit 3 primarily for administrative reviews of appraisals by WSFR staff.

	14
	Auction
	  8 
	   2%
	Acquisition of land at an auction was impractical under both the default and simplified procedures of 49 CFR 24. Developed new procedures, which will rely on a waiver of the notice to the landowner, which is required to qualify for the simplified procedures. Recipients can then use a waiver valuation for properties with estimated values up to $100,000.  Appraisals will be required after the auction for properties bought with a winning bid of more than $100,000. Recipients must pay any amount of the winning bid over the approved appraised value.

	15
	Seller’s appraisal
	  7        
	   1%
	A recipient may use a seller’s appraisal if it meets the  requirements of 520 FW 6–8. A recipient may reimburse the seller if the recipient makes the seller a subrecipient.  

	16
	Other issues
	108
	 21% 
	


                                                                                                                                                                                                                                      


11

Responses to Comments on Draft Service Manual Chapter 520 FW 7
Real Property Acquisition: Negotiating and Completing a Grant-funded Purchase
Comments received Aug. 4, 2014 – Jan. 12, 2015

To locate a specific comment in the table:
(1)  Find the name of the State, agency, or organization in the first and second columns of the table immediately below these instructions.
(2) Find the unique identifier for the State, agency, or organization in the third column of the table immediately below these instructions. 
(3) Enter the unique identifier into Microsoft Word’s “FIND” function. 
(4) Hit ENTER to find the first comment submitted by an individual from that State, agency, or organization.
(5) Continue to hit ENTER after reading each comment until you return to the first comment.


	FWS, State,   Organization
	FWS Administrative Unit, State Administrative Unit, or Organization of Commenter(s)
	Identifier used in
Comment Table 

	FWS
	Pacific Region Office, Wildlife and Sport Fish Restoration Program
	FWS-R1-WSFR

	FWS
	Midwest Region
	FWS-R3

	FWS
	Southeast Region, Wildlife and Sport Fish Restoration Program
	FWS-R4-WSFR

	FWS
	Northeast Region
	FWS-R5

	FWS
	Mountain-Prairie Region
	FWS-R6-WSFR

	FWS
	Alaska Region
	FWS-R7

	FWS
	Alaska Region, Wildlife and Sport Fish Restoration Program
	FWS-R7-WSFR

	FWS
	Pacific Southwest Region, Wildlife and Sport Fish Restoration Program
	FWS-R8-WSFR

	FWS
	Headquarters, Wildlife and Sport Fish Restoration Program, Training Branch
	FWS-HQ-WSFR-TRNG

	FWS
	Migratory Birds, Division of Bird Habitat Conservation
	FWS-HQ-MB-DBHC

	FWS
	National Wildlife Refuge System, Division of Realty
	FWS-HQ-REF-RE

	Alaska
	Department of Natural Resources
	AK-DNR

	California
	Wildlife Conservation Board
	CA-WCB

	Colorado
	Parks and Wildlife
	CO-P&W

	Connecticut
	Department of Energy & Environmental Protection
	CT-DE&EP

	Delaware
	Department of Natural Resources & Environmental Control, Division of Fish & Wildlife
	DE-DNR&EC

	Georgia
	Department of Natural Resources
	GA-DNR

	Idaho
	Department of Fish and Game, Bureau of Wildlife 
	ID-DF&G

	Indiana
	Department of Natural Resources, Division of Fish & Wildlife
	IN-DNR

	Maine
	Department of Inland Fisheries and Wildlife
	ME-DIF&W

	Maryland
	Department of Natural Resources
	MD-DNR

	Massachusetts
	Department of Fish & Game, Division of Fisheries & Wildlife
	MA-DF&G

	Minnesota
	Department of Natural Resources
	MN-DNR

	New Hampshire
	Fish and Game Department
	NH-F&GD

	New Jersey
	Department of Environmental Protection 
	NJ-DEP

	New York
	Department of Environmental Conservation 
	NY-DEC

	North Carolina
	Wildlife Resources Commission
	NC-WRC

	Ohio
	Department of Natural Resources, Division of Wildlife
	OH-DNR

	Oklahoma
	Department of Wildlife Conservation 
	OK-DWC

	Oregon
	Department of Fish and Wildlife
	OR-DF&W

	Oregon
	Watershed Enhancement Board
	OR-WEB

	Pennsylvania
	Game Commission
	PA-GC

	Vermont
	Fish & Wildlife Department, Land Acquisition Coordinator 
	VT-F&WD

	Virginia
	Department of Game & Inland Fisheries, Bureau of Wildlife Resources
	VA-DG&IF

	Virginia
	Department of General Services, Division of Real Estate Services
	VA-DGS

	Washington 
	Department of Fish & Wildlife
	WA-DF&W

	West Virginia
	Not identified
	WV

	Nonprofit Organization
	Western Pennsylvania Conservancy, Pittsburgh
	NONPROFIT-WPC



NOTE: We summarized or paraphrased most comments to shorten the document.
NOTE: The section numbers in the second column refer to the original draft released August 4, 2014.  The numbers of the corresponding sections of the revised draft chapter are in the Response column. 
	  
	Section 
	Commenter
	Issue & Comment     
	Response

	1
	7.1
	FWS-R1-WSFR
	Issue: Clarify/reorganize/add/delete.
Comment: Delete immediately in: 
This chapter explains to USFWS employees how the buyer … carries out its responsibilities immediately after closing.  
	Response #1: We rewrote section 7.1.  It no longer refers to responsibilities immediately after closing.

We revised the draft chapter as a result of this comment.
See the new section 7.1.

	   2
	7.1
	FWS-R1-WSFR
	Issue: Clarify/reorganize/add/delete.
Comment: Section 7.1 reads: 
This chapter explains to FWS employees how the buyer of real property in a grant-funded project: Complies with regulations and policies… 
These chapters also apply to grantees or subgrantees, who are the actual buyers.  
	Response #2:  The regulations at 2 CFR 200 address non-Federal  entities, which include both recipients and subrecipients. Regulations at 49 CFR 24 apply to a Federal agency, a State, a State agency, or a person that acquires real property or displaces a person. In contrast, the Service Manual applies only to FWS employees, who can apply the policies in the chapter to recipients through a term and condition of the award. It is the responsibility of the recipient to ensure that subrecipients follow those requirements of the chapter that are not also stated in 2 CFR 200 or 49 CFR 24. We have rewritten the revised chapter in a direct manner to show the requirements for recipients, but these requirements only become effective through the use of a term and condition of the award. 

We revised the draft chapter as a result of these comments. See the new section 7.2.

	   3
	7.1
	FWS-R4-WSFR
	Issue: Clarify/reorganize/add/delete.
Comment: Federal Aid Coordinators, grantees, and subgrantees will use the chapters as well as FWS employees.  Change section 7.1 to read:
This chapter explains how the buyer of real property in a grant funded project: … 
	

	   4
	7.3
	FWS-R1-WSFR 
	Issue: Clarify/reorganize/add/delete.
Comment: Refer to 50 CFR 80.130 in answering question on who can own or hold real property acquired under a grant? 
	Response #3: 
First comment: We try to minimize references to other regulations because the references may become outdated when the other regulations are revised, but the final version of the chapter will state the requirements of 50 CFR 80.130. 
Second comment: We clarified this in the final version of the chapter.

We revised the draft chapter as a result of these comments. See the new section 7.4B.

	   5  
	7.3
	FWS-HQ-WSFR-TRNG 
	Issue: Clarify/reorganize/add/delete.
Comment: Clarify that the Wildlife Restoration, Sport Fish Restoration, and Hunter Education programs allow only the State fish and wildlife agency to hold title to an ownership interest in real property unless State law requires the State itself or another State agency to hold title for the State fish and wildlife agency. 
	

	   6
	7.3
	FWS-R8-WSFR 
	Issue: Holding title.
Comment: Clarify that a Federal agency cannot hold title but can manage or monitor the property for the recipient. 
	Response #4: Comment 6 may be based on 2 CFR 200.86 and 200.93, which describe a recipient and subrecipient as non-Federal entities.  However, we received this advice from the Solicitor on Nov. 10, 2015:
Under provisions of the Fish and Wildlife Act of 1956, 16 USC 742f, et seq., "...the Secretary of the Interior is authorized to accept any gifts, devises, or bequests of real or personal property, for the benefit of the U.S. Fish and Wildlife Service…[A]cceptance (of such gifts) may be subject to the terms of any restrictive or affirmative covenant, or condition of servitude, if such terms are deemed by the Secretary to be in accordance with law and compatible with the purpose for which acceptance is sought.
See 16 USC 742f(b)(1). Thus, the Secretary, acting through the FWS Director could accept the transfer of the property from the NGO subgrantee, with the conditions of the grant agreement, and direct that such property be administered as part of the National Wildlife Refuge System. …[G]enerally the Regional FWS Director in the Region where the property is located would be responsible for signing off on such a transfer.
In a subsequent consultation, the Solicitor clarified that the authority conferred to the Secretary by the Fish and Wildlife Act of 1956 takes precedence over 2 CFR 200.86 and 200.93. 

We did not revise the draft chapter based on these comments.

	   7
	7.3
	FWS-R1-WSFR
	Issue: Holding title.
Comment: The above recommendation (Comment 6) could prohibit donations from taking place.
	

	8
	7.4
	FWS-HQ-WSFR-TRNG
	Issue: Clarify/reorganize/add/delete.
Comment: The terms should be consistent with those in 49 CFR 24.  Substitute Basic for Default.  
	Response #5: Earlier drafts used basic acquisition procedures. A Regional WSFR Division asked that we not use it because basic implies that these are the normal procedures even though most buyers will probably choose the simplified procedures. We agree with the Regional WSFR Division. 

We did not revise the draft chapter based on these comments.
See the new 7.5.

	9
	7.4
	MA-DF&G 
	
	

	10
	7.4
	NH-F&GD 
	Issue: Clarify/reorganize/add/delete.
Comment: Section 7.4 reads:
We ensure consistency with regulations by making it a condition of the grant… 
[bookmark: _GoBack]Make it a condition of grant approval. Condition of the grant implies it was imposed after the award.
	Response #6: If FWS includes a condition in the award letter, it has effectively stated that it is a condition of grant approval.  We believe “terms and conditions of the award,” would be the best way to communicate the meaning.

We revised the draft chapter based on this comment.  See the new section 7.2B.

	11
	7.4
	OK-DWC
	Issue: Clarify/reorganize/add/delete.
Comment: Break out the steps and requirements for those with and without eminent-domain authority. We buy land without eminent domain. 
	Response #7:
 Comment 11: Exhibit 1 explains what a buyer must do if it does not have eminent domain authority and wants to buy land. It also explains what to do if it has eminent domain but no intention of using it. See the new sections 7.6–7.8 for the simplified procedures. The new section 7.5 A explains which buyers must use the default procedures. Other parts or sections of the chapter indicate which procedures apply. We deleted Exhibit 2 because the information in 49 CFR 24 is sufficient for recipients who use the default procedures. 
Comment 12 We intend to initiate rulemaking procedures to convert the policies in the chapters to regulations after these chapters are approved. We will have more latitude to provide alternative procedures in a rulemaking, so we will welcome input at that time on how to establish procedures for a consensual order of taking. These procedures must be consistent with the intent of the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (“the Uniform Act”). 
Comment 13: The chapter’s references to eminent domain originate in 49 CFR 24.101(b). If a State agency has eminent domain authority, it can still qualify for use of the simplified procedures, but it must satisfy four requirements instead of two. The purpose is to assure the landowner that he or she is under no threat of condemnation whether he or she decides to sell or not to sell.

We revised the draft chapter as a result of comments 11 & 12.

	12
	7.4
	MA-DF&G
	Issue: Clarify/reorganize/add/delete.
Comment: A State may have eminent domain authority without executing it. The chapters do not address Consensual Orders of Taking. This is a powerful tool that encompasses the security of eminent domain without being an adverse taking.  
	

	13
	7.4
	MA-DF&G
	Issue: Clarify/reorganize/add/delete.
Comment: FWS seems to be fearful of eminent domain authority. It’s rare that a State uses it. We prefer to pledge that we will not exercise an adverse taking. This would be easier.
	

	14
	7.5





	MA-DF&G
	Issue: Requirements exceed regulations.
Comment: Remove step-by-step process. Use a term such as “actions.”  If the State meets the criteria under 49 CFR 24.101(B)(1)(i-iv) , the exception applies. The step-by-step approach overreached.  
	Response #8:
Comment 14: We redescribed, renamed, and simplified these procedures in the final version of the chapter. We used the term “actions.”    
Comment 15: The Uniform Act’s implementing regulations at 49 CFR 24 are not the only regulations that apply to the financially assisted acquisition of real property. Some requirements of the simplified procedures, such as an appraisal and appraisal review are based on 2 CFR 200.403 and 200.404(c). Based on 49 CFR 24, Appendix A, Sections 24.101(b)(1)(iv) and (2)(ii), we retained some requirements of the default procedures in 49 CFR 24 in the simplified procedures. These requirements will be terms and conditions of the award. 

We revised the draft chapter as a result of these comments.   See the new sections 7.5–7.8.  

	15
	7.5
	NH-F&GD
	Issue: Requirements exceed regulations.
Comment: The required steps exceed what’s required in the Uniform Act. It’s incongruent to adhere strictly to law in some aspects and overreach in others.
	

	16
	7.5
	MA-DF&G
	Issue: Requirements exceed regulations.
Comment: Actions beyond minimum requirements could be Best Management Practices, which would be additional guidance for recipients with less experience. Allow Regional Chief to require them for a recipient with a pattern of deficiencies in audits, but not for States with strong internal controls. 
	Response #9: The final version of the chapter eliminates most requirements for prior approval or incorporates them into a request for approval of the acquisition of a specific real property for a specified price. The final version also lets the recipient decide when to request approval of the acquisition as long as it requests it before making an irreversible commitment to buy the real property.  

The regulation at 2 CFR 200.205 authorizes a risk-based approach, which may consider the history of performance and reports and findings from audits. It gives WSFR Regional Chiefs the authority to require a high-risk recipient to obtain FWS approval before initiating work or contractually committing to work on a procedure such as a contractual commitment to obtain an appraisal or appraisal review. 

We revised the draft chapter as a result of these comments. See the new section 7.32.  

	17
	7.5
	NH-F&GD
	
	

	18
	7.5
	FWS-R5
	Issue: Requirements exceed regulations.
Comment: Clarify that simplified acquisi-tion procedures are a combination of the application of the exception process in 49 CFR 24.101 and other sections of 49 CFR 24 deemed necessary and reasonable.
	Response #10: We redescribed the simplified acquisition procedures in response to the commenters’ recommendation. 

We revised the draft chapter as a result of these comments. See the new section 7.5B.

	19
	7.5
	VT-F&WD
	
	

	20
	7.5
	PA-GC
	Issue: Market value
Comment: Under simplified procedures, we only have to tell the owner what the appraised value is. We don’t have to pay that amount and can negotiate. Under the default method, we would have to offer the approved appraised value. We would never operate under that premise. We do not tell the owner what the property is worth. We reveal the appraised value, but we are not required to use the term “market value.” It’s worth what we are willing to offer. Clarify this. Most of our purchases are rural with few parties who want to buy at the appraised value. When we commit on an option, we are sure we have or can get the funds. The potential buyers usually know they can count on the sale going through. They may settle for less than the appraised value knowing a sale will occur. We do not force the sale in any way. 
	Response #11: The recipient may choose whether to use the default procedures or the simplified procedures. Under the default (basic) procedures at 49 CFR 24.102(d), the appraised value must be an estimate of the “fair market value.”  The simplified procedures as described, in part, at 49 CFR 24.101(b)(1) and (2) also use “market value.”  We assume that most recipients will use the simplified procedures. Although it would not be necessary to offer the approved appraised value under the simplified procedures, the recipient would still have to obtain an appraisal and appraisal review to get an estimate of market value. The buyer must then inform the seller of this amount to qualify for use of the simplified procedures because it will be the most credible estimate of market value.  Once the recipient has satisfied all criteria for use of the simplified procedures, it may negotiate a lower price. 

We did not revise the draft chapter based on this comment. The subject matter of the comment is now in the new sections 7.5B and 7.6–7.9.

	21
	7.5, 7.7,
Exhibit 2
	VA-DG&IF 
	Issue: Prior approval of real property.
Comment: Revise the step-by-step procedures in 7.5 because they put FWS in a position of approving State priorities for land acquisition. This transforms a State-led activity conducted with WSFR’s technical assistance to a process that is directly managed by WSFR.
	Response #12: Nothing in this document gives the Service the authority to approve a State agency’s general priorities for land acquisition. As long as a State’s proposed acquisition of real property under a PR/DJ program (a) meets the criteria for allowability under the Cost Principles in 2 CFR 200 and (b) complies with other applicable laws, regulations, and policies, it should receive approval in formula-based grant programs such as Wildlife Restoration, Sport Fish Restoration, and Enhanced Hunter Education and Safety.

Government-wide regulations at 2 CFR 200.439(b)(3) require that capital expenditures for land be approved in advance by the Federal awarding agency.  Also, the Government-wide regulation at 49 CFR 24.4 makes the Service responsible for monitoring compliance with 49 CFR 24. The Department of the Interior’s Inspector General confirmed this responsibility in the 2013 audit report on the Coastal Impact Assistance Program.  

We did not revise the draft chapter based on this comment. See   the new sections 7.5B and 7.6–7.9 for the simplified procedures and 7.5A for the default procedures.  See also section 7.32 for what the Service has to approve before using funds under the award. 

	  22


	7.5, 7.7, Exhibit 2
	FWS-R1-WSFR 
	Issue: Step-by-step procedures.
Comment: The stepwise process is out of sync with how a State negotiates with a landowner.  Rework this section to distill the required elements.
	Response #13: The commenters’ concerns seem to be that step implies an unchangeable sequence of actions. The sequence of some actions may vary, but the timing of other actions is dictated by regulation. For example, 49 CFR 24.101(b) requires the buyer to give two notifications to the landowner to exempt itself from the default procedures of 49 CFR 24. Unless it has exempted itself before making a final offer to buy the property for a specific price, it must offer just compensation, which must not be less than the approved appraisal of fair market value. 

Another example is 2 CFR 200.404’s requirement that the buyer take market prices into consideration in determining that a cost is reasonable. Government normally determines the market price of real property by appraisal (confirmed by an appraisal review) or by waiver valuation. Therefore, the appraisal (confirmed by an appraisal review) or waiver valuation precede the buyer’s final notification to the landowner of the amount that the buyer believes is market value.  

The final version of the chapter redescribes and simplifies the step-by-step procedures.  It eliminates step, and indicates which actions must occur before other actions. We deleted Exhibit 2, which also presented acquisition under the default procedures in a step-by-step format. We believe that 49 CFR 24 has sufficient guidance for the default procedures.

We revised the draft chapter as a result of these comments. See   the new sections 7.5B and 7.6–7.9 for the simplified procedures and 7.5A for the default procedures. See also section 7.32B, which indicates that a recipient may request our approval of certain documents and information at any time before making an irreversible contractual commitment to buy the real property from the seller.












	23
	7.5, 7.7, Exhibit 2
	NJ-DEP
	
	

	24
	7.5, 7.7, Exhibit 2
	FWS-R5
	Issue: Step-by-step procedures.
Comment: Remove the word step and relabel it “required elements associated with simplified acquisition procedures.” 

	

	25
	7.5, 7.7, Exhibit 2
	VT-F&WD
	
	

	26
	7.5, 7.7, Exhibit 2
	CT-DE&EP
	
	

	27
	7.5, 7.7, Exhibit 2
	VA-DG&IF
	Issue: Step-by-step procedures.
Comment: Steps implies a specific order. Remove steps to streamline and give flexibility. Clarify that completing a step out of order is acceptable.
	

	28
	7.5, 7.7, Exhibit 2
	DE-DNR&EC
	Issue: Step-by-step procedures.
Comment: Call these minimum requirements instead of steps.
	

	29
	7.5, 7.7, Exhibit 2
	NH-F&GD
	Issue: Step-by-step procedures
Comment: Simplify section and remove step-by-step approach. List minimum elements required for approval.
	

	30
	7.5, 7.7 Exhibit 2
	MD-DNR
	Issue: Step-by-step procedures
Comment: These steps may occur in a transaction, but not necessarily in the sequence presented. Make them required elements, but not in any order.
	

	31
	7.5, 7.7 Exhibit 2
	MA-DF&G
	Issue: Step-by-step procedures
Comment: The default and simplified procedures do not accurately fit land acquisition as conducted by States
	

	32
	7.5, 7.7 Exhibit 2
	ME-DIF&W
	Issue: Step-by-step procedures
Comment: Identify absolutes in the timeline. It’s written as if the specified order is required, but 49 CFR 24 does not  require this. Put this approach in an appendix of Best Management Practices. 
	

	33
	7.5, 7.7, Exhibit 2
	OK-DWC
	Issue: Step-by-step procedures
Comment: The order should be 1, 5, 6, 2, 3, and 4. Chapters indicate appraisal must be completed before negotiations can begin or even before a contract is signed.  
	

	34
	7.5
	DE-DNR&EC
	Issue:  Step-by-step procedures
Comment: The steps as listed in this order are problematic for States. Call them minimal requirements or include them as guidance rather than steps.
	

	35
	7.5
	OK-DWC
	Issue: Fast-track approval process.
Comment: We need a fast-track approval process under the simplified procedures. Sometimes, a seller must sell quickly for tax, business, or health reasons. We must be able to expedite approval so a recipient doesn’t lose an opportunity to buy.
	Response #14:
First comment: Recipients would have to work with WSFR Regional staff to expedite a specific project. However, the proposed final version of the chapter has the following features that will allow the acquisition process to proceed more quickly:
(a) Eliminates or consolidates most mandatory prior approvals;
(b) Increases the standard life span of appraisals; and 
(c) Includes a checklist to help appraisers, review appraisers, recipients, and WSFR staff identify potential problems early in the valuation process, thus minimizing last-minute problems. 
Second comment: We did not establish a 60-day maximum response time, but the revisions in the proposed final version of the chapter will allow the acquisition process to proceed more quickly.

We did not revise the draft chapter based on the comments. 

	36
	7.5
	PA-GC
	Issue: Prior approval
Comment: Establish a maximum of 60 days for FWS to respond to a request for approval. 
	

	37
	7.5
Step 1
	FWS-R4-WSFR
	Issue: Mineral rights.
Comment: Section 7.5, Step 1, reads: 
If another party plans to hold the mineral rights, we must be able to conclude that the probability of surface mining or any adverse effects of subsurface mining occurring on the property is negligible.
Within what time frame?  Fracking started less than 20 years ago. What methods are just over the horizon? This language could result in disapproval of any acquisition without mineral rights. 
Step 1 goes on to state: 
We must be able to approve the terms or rights associated with any partial interest in real property.
Does this mean WSFR: (a) determines which rights are associated with a partial interest, or (b) must approve the acquisition based on the terms/rights associated with the partial interest? 
	Response #15: In response to the first two questions, a firm time frame would be arbitrary. This will have to remain a matter of judgment by the recipient in consultation with the Regional WSFR Divisions.  

In response to the last question, we deleted the referenced language.  Chapter 520 FW 8 will address this issue for conservation easements.

We revised the draft chapter as a result of the comment. See   the new sections 7.5B and 7.6–7.9 for the simplified procedures.

	38
	7.5
Step 1(b) &
520 FW 8.4B (1)
	FWS-R8-WSFR
	Issue: Clarify/organize/add/ delete
Comment: This section uses negligible to refer to the probability of surface mining or adverse effects of subsurface mining, but 520 FW 8.4B(1) uses extremely low. Be consistent.
	Response #16: The deleted section 7.5 Step 1(b) referenced 520 FW 8.4, which used the term “extremely low” to describe the likelihood of surface mining.  We changed the language in 520 FW 8 to “low for the foreseeable future.”  The final versions of the chapters use consistent terms to describe the probability of surface mining or adverse effects of subsurface mining.

We revised the draft chapter as a result of the comment. See   the new sections 7.5B and 7.6–7.9 for the simplified procedures.

	39
	7.5
Step 1
	FWS-R5
	Issue: Prior approval of real property.
Comment: Remove requirement to get WSFR’s approval to acquire real property. States must be able to pursue acquisition before bringing it to WSFR for approval.
	Response #17: The final versions of the chapters retain the requirement that a recipient must obtain WSFR approval to acquire a real property interest because “prior approval” is required by 2 CFR 200.439. Most other requirements for Service approval in advance of initiating the action subject to approval have been removed.  We also indicate that a recipient may request approval of certain documents and information at any time before making an irreversible contractual commitment to buy the real property from the seller.
Comment 45: The proposed 520 FW 8 already authorizes a contingent purchase agreement to incur preaward costs. As suggested in this comment, the use of a contingent purchase agreement has other applications beyond preaward costs. We describe how a contingent purchase agreement would work in section 7.8 by incorporating the recommendation in comment 45. The final version of 520 FW 8 also expands on the potential uses of a contingent purchase agreement along the lines recommended by the commenter.  

We revised draft chapters 520 FW 7-8 as a result of the comments. See the new sections 7.8 and 7.32

	40
	7.5
Step 1
	VT-F&WD
	
	

	41
	7.5
Step 1
	NJ-DEP
	Issue: Prior approval of real property.
Comment: If this unnecessary step is retained, it should determine potential eligibility. Getting approval will delay the process and could adversely affect success in acquiring land.
	

	42
	7.5
Step 1
	DE-DNR&EC
	Issue: Prior approval of real property.
Comment: We typically enter into a purchase agreement before getting an appraisal review and submitting a proposal. Funding is contingent on Federal approval and meeting the review appraiser’s requirements. Following these steps without a willing seller is impractical and may waste State and Federal resources.  Remove preapproval, and delete the step.  
	

	43
	7.5
Step 1

	NY-DEC 
	Issue: Prior approval of real property.
Comment: What value does prior approval add? Eliminate it or change it to state that buyers work with WSFR Regions for guidance. 
	

	44
	7.5
Step 1
	VA-DG& IF
	Issue: Prior approval of real property.
Comment: Remove the approval requirement and replace it with a requirement to consult and coordinate with WSFR if there is concern about eligibility. No State proposes ineligible projects due to the State/WSFR relationship and effective training.
	

	45
	7.5
Step 1
	VA-DGS
	Issue: Contingent purchase agreement.
Comment: Delaying negotiations until the buyer gives seller a statement of market value, which must be based on an appraisal/ appraisal review, reduces efficiency of the simplified procedures. Allow parties to negotiate a purchase price and enter into a contingent purchase agreement before getting  appraisal and review. Buyer could terminate the purchase agreement if  appraised value is less than negotiated purchase price. Buyer would still have the option to get FWS approval of a purchase price above appraised value under 520 FW 7.9D. Seller should be able to terminate agreement if appraised value exceeds preliminary negotiated purchase price in contingent purchase agreement.
	

	46
	7.5
Step 1
	OK-DWC
	Issue: Contingent purchase agreement.
Comment: We begin the acquisition process with negotiations leading to a contingent sales contract that allows for termination if funding is not approved. A buyer should not get an appraisal without entering into a [contingent] contract.  
	

	47
	7.5
Step 1
	CT-DE&EP
	Issue: Prior approval of real property.
Comment: Requiring preapproval will slow the process and limit flexibility in negotiating a price. We often negotiate with landowners before determining funding source. Preapproval requirement seems to preclude this. Remove it.
	

	48
	7.5
Step 1
	MA-DF&G
	Issue: Prior approval of real property.
Comment: Preapproval of acquisition of real property is not a minimum requirement. States consider numerous potential parcels using different funding sources. Preapproval infringes on State authority, increases workloads, and adversely affects acquisition. There is no time frame for receiving preapprovals. Application process already lets WSFR review, comment on, and approve or disapprove a proposed acquisition.
	

	49
	7.5
Step 1
	NH-F&GD
	
	

	50
	7.5
Step 1
	PA-GC
	Issue: Prior approval of real property.
Comment: On properties we want to buy where no listing or auction notice has occurred, we inform the owners that we are interested and find out if they are willing to sell. We don’t obtain appraisals or do investigations or surveys until we have a signed option. As a preapproval process, we do a land exam internally using our field staff and real estate division. We do market research on comparable sales. Then we contact WSFR for preapproval of the option. WSFR can tell us what they need in the option, and we can have the document ready to move to the next step. This must happen within a 30-day time period from WSFR, or sooner in an auction. An informal approval would work. The chapters should clarify that there are certain discussions States can have with landowners before coming to WSFR for approval. We have to know if we have a willing seller. 
	Response #18: We assume that most recipients will want to use the simplified procedures. In the final version of the chapter under the simplified procedures, the buyer may negotiate a tentative purchase price before determining an official estimate of market value. The buyer must base the official estimate on (a) an appraisal confirmed by an appraisal review, or (b) a waiver valuation. However, the owner is not obligated to sell at the tentative purchase price if it is less than the official estimate of value. The buyer is also not obligated to buy at the tentative purchase price if it is more than the official estimate.

The recipient may request our approval of the documentation supporting acquisition of a specific interest of real property at a specified purchase price at any time before making an irreversible contractual commitment to buy it. If the recipient irreversibly commits to buy before we approve, it does so at its own risk. It must not use any Federal or matching funds for acquisition of the real property interest until we have approved the purchase.

Another tool available to buyers is a contingent purchase agreement.  A contingent purchase agreement would allow a buyer to end the contract if the Service does not approve the funding requested for the acquisition project. Such disapproval could be the result if a proposed purchase price exceeds the appraised value as confirmed by a review appraisal. We describe in 520 FW 7.8 how a contingent purchase agreement would work.  Also, the final version of 520 FW 8 expands the description of a contingent purchase agreement to give the seller the right to terminate it if the contingent purchase price in the agreement exceeds the appraised value. 

We revised draft chapters 520 FW 7-8 as a result of the comments.  See the new sections 7.8 and 7.32.

	51
	7.5
Step 1(b) &
520 FW 8.4B (1)
	FWS-R8-WSFR
	Issue: Real property disposition.
Comment: Refer to the forthcoming chapter that will deal with “exceptions to title” particularly oil, minerals, and air. Where is the disposal section?
	Response #19: We no longer intend to develop a chapter on disposition (disposal) and monitoring because we can only apply the policies in a chapter to a financial assistance award through a term and condition of that award. The chapter would not apply to property acquired under past awards. After we complete the three chapters on real property acquisition, we will address disposal in regulations.  

We did not revise the draft chapter as a result of the comment.

	52
	7.5
Step 1(c)
	ID-DF&G
	Issue: Clarify/reorganize/add/delete
Comment: Rephrase to say approval will be granted upon satisfactorily complying with terms and conditions of 520 FW 8.7 [conservation easements] and 8.10 [leases]. Current wording doesn’t give criteria for approval.
	Response #20: There is no language equivalent to 7.5, step 1(c) in the final version of the chapter. We state the criteria for approval of conservation easements and leases in the revised 520 FW 8.

We revised draft chapters 520 FW 7-8 as a result of the comment. See the new sections 7.5B and 7.6–7.9 for the new description of the simplified procedures. The new section 7.32 discusses the Service’s approval of an acquisition.

	53
	7.5
Step 1
	VA-DGS
	Issue: Clarify/reorganize/add/delete.
Comment: Chapter 520 FW 7 seems to limit partial interests to conservation easements and leases, but regards mineral interests as an exception to title.  Some exceptions to title can also be a partial interest, e.g., mineral interests and utility easements. Clarify the difference. Amend subsections to include only those partial interests/ exceptions-to-title requiring approval.
	Response #21: The term fee with exceptions to title indicates that certain rights to a parcel of land have been transferred to parties other than the title holder or that there may be certain charges on the property to secure a debt or obligation. We intended partial interest to be the equivalent of an exception to title, but we acknowledge that a fee with exceptions to title could itself be considered a partial interest, i.e., something less than the unqualified fee simple.  We defined exception to title in the new Table 2 of the revised version of 520 FW 6

We do no not use the term partial interest in the final versions of 520 FW 6–8. 

	  54
	7.5
 Step 2
	FWS-R4-WSFR
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Section 7.5, Step 2 reads: 
The buyer obtains our approval of the qualifications of the appraiser and review appraiser…
This may be problematic in States that use a bid process.  It implies WSFR must preapprove an RFP for appraisals in these States or risk excessive costs and delays.
	Response #22: The final version of the chapter eliminates the requirement that WSFR approve an appraiser and review appraiser before the recipient contractually commits to using them.  However, a recipient will have to be aware of the qualification standards and be sure that the appraiser and review appraiser can meet the standards before it makes contractual commitments. The revised chapter requires appraisal and appraisal-review reports to show that the appraiser and review appraiser meet the qualifications described in sections 7.10 and 7.11. WSFR will approve only reports by appraisers and review appraisers who meet those qualifications. A recipient must request WSFR’s approval no later than when it requests approval to acquire a specific interest in real property before using funds available under the award. However, if it wishes to do so, a recipient will still be able to request FWS approval of an appraiser’s and review appraiser’s qualifications before contractually committing to use their services.

We revised draft chapters 520 FW 7-8 as a result of the comments. See the new sections 7.10B and 7.11C, and 7.32. 

	55
	7.5
Step  2
	NY-DEC
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: State finance policy requires us to hire an appraiser in a competitive-bid process, which must be awarded within 60 days of opening date. Eliminate this step unless it can be done promptly or allow us to submit a list of appraisers to be approved annually.
	

	56
	7.5
Step 2
	FWS-R5
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Replace Step 2 with “appraisers and review appraisers completing assignments for WSFR-funded work must meet minimum qualifications under 7.12 -7.15.” Make preapproval optional.
	

	57
	7.5
Step 2
	VT-F&WD
	
	

	58
	7.5
Step 2
	 FWS-R7
	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: Step 2 reads: 
The buyer obtains our approval of the qualifications of the appraiser and review appraiser that it plans to use. 
This is unrealistic. In competitive programs like National Coastal Wetlands Conservation, property is usually appraised before application.
	

	59
	7.5
Step 2
	VA-DG&IF



	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Requiring FWS approval of qualifications for each assignment would be burdensome, increase the length of the acquisition process, and add nonessential workload.
	

	60
	7.5
Step 2
	VA-DGS

	
	

	61
	7.5
Step 2
	VA-DG&IF
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: States hire certified appraisers and many have their own qualification requirements. Appraisals may be completed before the State considers WSFR funding. Remove Step 2 and replace it with minimum qualifications for use when contracting with appraisers and reviewers. Appraisals and appraisal reviews will include qualifications.
	

	62
	7.5
Step 2
	NJ-DEP
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Obtaining FWS approval will delay the process and could adversely affect success in acquiring land.
	

	63
	7.5
Step 2
	DE-DNR&EC
	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: This implies qualifications of appraiser and reviewer must be approved project-by- project. Before obtaining an appraisal, we are often unsure:  (a) if we have a willing seller, and/or (b) whether we will pursue WSFR or State funding. If WSFR must approve the appraiser project-by-project before we apply, it will waste staff time. Many appraisals are never followed by a purchase, or purchase is funded by another source. If we follow qualification requirements in chapter, there’s no need to preapprove. Remove requirement.
	

	64
	7.5
Step 2
	CT-DE&EP
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: It’s problematic to require WSFR approval of appraiser qualifications for each project. We often obtain appraisers before considering the use of WSFR funds. We should give WSFR a list of appraisers and review appraisers who meet minimum qualifications determined by the State. This includes the use of State employees who are State-certified appraisers to do review appraisals.
	

	65
	7.5
Step 2
	NH-F&GD
	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: Approval of qualifications project-by-project is unworkable. It may conflict with State contracting procedures and result in appraisers not wanting to work for the State.
	

	66
	7.5
Step 2
	NH-F&GD
	Issue: WSFR staff unqualified for proposed responsibility.  
Comment: Who will review and approve qualifications and what experience do they have?  This could work only if appraisers can be prequalified for an extended period of time, e.g., 5 years.
	

	67
	7.5
Step 2
	Anonymous
	Issue: Prior approval of qualifications appraiser/ review appraiser.
Comment: Is prior approval necessary if appraiser and reviewer meet qualifications in chapter?
	

	68
	7.5
Step 2
	Anonymous
	Issue: Prior approval of qualifications appraiser/ review appraiser.
Comment: No advantage to Federal approval. It adds unnecessary time and oversight. Vendor either meets qualifications or doesn’t.
	

	69
	7.5
Step 2
	MA-DF&G

	Issue: Requirements exceed regulations.
Comment: Approval of qualifications is not a minimum requirement.  Delete it.  Move qualification standards to an appendix of Best Management Practices.
	

	70
	7.5
Step 2
	NH-F&GD
	
	

	71
	7.5
Step 2
	OR-WEB 
	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: FWS cannot approve selections promptly. States should establish guidance consistent with FWS requirements instead of FWS approving appraisers case by case. 
	

	72
	7.5
Step 2
	ID-DF&G
	Issue: Clarify/reorganize/add/delete.
Comment: Rephrase to state that appraiser and review appraiser qualifications are met. Current wording promotes a parental relationship instead of a partnership. Focus on what’s required for approval rather than who grants it.
	Response #23: The final version of the chapter no longer has step-by-step procedures. It also no longer requires WSFR to approve qualifications of the appraiser and review appraiser before recipient enters into a contract for their services. However, WSFR must still be able to approve those qualifications when it reviews the appraisal and appraisal review. The new sections 7.10–7.12 have the qualifications needed by an appraiser and review appraiser. The new section 7.32 focuses on what we must have to give this approval.

We revised the draft chapter as a result of the comment. See the new sections 7.10–7.12 and 7.32.

	73
	7.5
Step 2
	MA-DF&G
	Issue: Qualifications of appraiser/ review appraiser.
Comment: Appraisers must be qualified to do appraisals and reviews following USPAP. 
	Response #24: We concur with the commenters that appraisers must be qualified to complete appraisals and reviews following USPAP standards. One way to help ensure that review appraisers are qualified is to consider their experience and training (see 49 CFR 24.103(d)(1)). Review appraisers check the work of other appraisers, so they should be more qualified than the appraisers whose work they review.  49 CFR 24, Appendix A, Section 24.104 reads in part: 
…[Appraisal review is a unique skill that, while it certainly builds on appraisal skills, requires more.
In June 2013, the Inspector General of the Department of the Interior recommended that we require recipients and subrecipients 
… to obtain appraisal reviews that comply with Federal appraisal standards and ensure that reviewers are competitively selected, do not present conflicts of interest, and have demonstrated the ability to perform appraisal reviews in accordance with Federal standards.

We did not revise the draft chapter as a result of the comments. See the new sections 7.10–7.12 for the qualifications that an appraiser and review appraiser must have.

	74
	7.5
Step 2
	NH-F&GD
	
	

	75
	7.5
Step 2
	NH-F&GD 
	Issue: Qualifications of appraiser/ review appraiser.
Comment: State certification plus the ability to do an appraisal or review to standards should be adequate. 49 CFR 24.103(d)(1) identifies State certification as an indication of appraiser qualification.
	

	76
	7.5
Step  2
	MA-DF&G
	Issue: Qualifications of appraiser/ review appraiser.
Comment: Prior approval of selection and the qualification standards are a problem. MA appraisers and review appraisers already conform to USPAP.
	

	77
	7.5
Step  3
	MA-DF&G
	Issue: Requiring an appraisal/appraisal review. 
Comment: We support appraisals and certified review appraisals as a minimum requirement to determine if cost of real property is reasonable. 
	Response #25: The commenters expressed support for requiring appraisals and appraisal reviews. 

We did not revise the draft chapter as a result of the comments.
See the new sections 7.10–7.12 for the qualifications that an appraiser and review appraiser must have.

	78
	7.5
Step 3
	NH-F&GD
	
	

	79
	7.5
Step 3
	OK-DWC


	Issue: Requirements exceed regulations.
Comment: Our agency doesn’t have condemnation authority, so an appraisal is not required under 49 CFR 4.101(b)(2). The proposed requirement of an appraisal directly conflicts with the CFR when eminent domain is lacking.
	Response #26: A recipient is not exempt from the appraisal requirement and other basic requirements of 49 CFR 24, subpart B, just because it doesn’t have condemnation authority. Recipients qualify for this exemption by meeting the criteria at 49 CFR 24.101(b)(1)or(2). The conditions at subsection 24.101(b)(1) must be met by a recipient with condemnation authority, and the conditions at subsection 24.101(b)(2) must be met by a recipient without it.

We retained the requirements for an appraisal and appraisal review, as well as certain other requirements of subpart B, for buyers who qualify for the exemptions at 49 CFR 24.101(b). This does not conflict with 49 CFR 24 because Appendix A, Sections 24.101(b)(1)(iv) and (2)(ii), second paragraph reads:
While this part does not require an appraisal for these transactions, Agencies may still decide that an appraisal is necessary to support their determination of the market value of these properties, and in any event, Agencies must have some reasonable basis for their determination of market value. …
2 CFR 200.403 states that a cost must be reasonable for it to be allowable under a Federal award. 2 CFR 200.404 reads:
In determining reasonableness of a given cost, consideration must be given to: … (c) Market prices for comparable goods or services for the geographic area.
(d) Whether the individuals concerned acted with prudence in the circumstances considering their responsibilities to … the public at large, and the Federal government.
Obtaining an appraisal and an appraisal review is the most credible way of obtaining a credible estimate of market value to ensure that: 
(a) Federal funds do not pay a purchase price above the market value unless under an administrative settlement in section 7.9, and 
(b) The landowner has a credible estimate of market value before making a final decision on a selling price.

We did not revise the draft chapter as a result of the comment. Requirements for an appraisal are in the new sections 7.5–7.7.

	  80
	7.5
Step 3
	NJ-DEP
	Issue: Prior approval of estimate of value.
Comment: Obtaining FWS approval of estimate of market value will delay the process and could adversely affect success in acquiring land.
	Response #27: To protect the interest of the Federal Government, 2 CFR 200.439(b)(1)requires the awarding agency to approve capitalized expenditures for land. To give that approval, the awarding agency must be able to determine that the cost is reasonable. A major determinant of reasonableness is market prices for comparable property in the geographic area. An estimate of value, as determined in an appraisal and confirmed by an appraisal review, is the most credible determinant of market value. To treat landowners fairly when satisfying one of the conditions for use of the simplified acquisition procedures, a buyer must give the landowner a written statement of the amount that the buyer believes is the market value of the property. 

We did not revise the draft chapter as a result of the comments. See the new section 7.32 on when a recipient requests approval of an acquisition.

	  81
	7.5
Step 3
	DE-DNR&EC
	Issue: Prior approval of estimate of value.
Comment: Remove prior approval requirement.
	

	  82
	7.5
Step 3
	MA-DF&G
	Issue: Prior approval of estimate of value.
Comment: Requiring the appraisal to be approved by WSFR before entering negotiations with the prospective seller is a problem. Effectively, States would be required to preemptively decide which potential land acquisitions will be WSFR projects before beginning the process. This will reduce transparency of the negotiation because the landowner will not receive the key piece of information about the offer until after FWS approval. This will prevent effective communication with prospective sellers during the early stages of the negotiation.
	Response #28: We assume that most recipients will want to use the simplified procedures. In the final version of the chapter under the simplified procedures, the buyer may negotiate a tentative purchase price before receiving an official estimate of value. This official estimate must be determined by an appraisal confirmed by an appraisal review. However, the owner is not obligated to sell at the tentative purchase price if it is less than the official estimate of value. The buyer is also not obligated to buy at the tentative purchase price if it is more than the official estimate.

The recipient may request our approval of the documentation supporting acquisition of a specific interest of real property at a specified purchase price at any time before irreversibly committing to buy it. If the recipient irreversibly commits to buy before we approve, it does so at its own risk because it must not use any Federal or matching funds for acquisition of the real property until we have approved the purchase.

Another tool available to buyers is a contingent purchase agreement, which is addressed in section 7.8.  A contingent purchase agreement would allow a buyer to end the contract if the Service does not approve the funding requested for the acquisition project. Such disapproval could be the result if a proposed purchase price exceeds the appraised value as confirmed by a review appraisal. The final version of 520 FW 8 expands its description of a contingent purchase agreement to give the seller the right to terminate a purchase agreement if the contingent purchase price in the agreement exceeds the appraised value. 

We revised the draft chapters 520 FW 7-8 as a result of the comments. See the new sections 7.8 and 7.32.

	  83
	7.5
Step 3
	FWS-HQ-WSFR-TRNG
	Issue: Clarify/reorganize/add/delete.
Comment: Reference exceptional methods, specifically administrative settlement and State procedures.
	Response #29: Step 3 dealt only with obtaining the estimate of market value. The exceptional procedures involved more than the estimate of market value. The description of the simplified procedures in the revised chapter no longer uses the step-by-step approach.

We did not revise the draft chapter as a result of the comments. See the new section 7.5, which gives an overview of all acquisition procedures and the new sections 7.6–7.9 which describe the simplified acquisition procedures.

	  84
	7.5
Step 3
	FWS-HQ-WSFR-TRNG
	Issue: Clarify/reorganize/add/delete.
Comment: Amend Step 3 to read:
Buyer obtains estimate of market value based on: 
- Appraisal & appraisal-review reports,
- State procedures (49 CFR 24.4(a)),
- Waiver (49 CFR 24,7),
- Auction (49 CFR 24.101(b)), or 
- Administrative settlement (49 CFR 24.102)
	

	  85
	7.5
Steps
3 & 4









	VA-DGS
	Issue: Contingent purchase agreement.
Comment: Modify Step 3 to make buyer’s estimate of market value a preliminary estimate contingent on a review appraiser’s approval of the appraised value. Buyer would not be bound by a contingent purchase agreement if preliminary estimate exceeds final appraised value. Seller would not be bound if preliminary estimate is less than appraised value. Incorporate current Step 3 into Step 6.
	Response #30: The proposed 520 FW 8 already authorizes a contingent purchase agreement for incurring preaward costs. As suggested in these comments, the use of a contingent purchase agreement has other applications beyond preaward costs. The final version of 520 FW 8 expands on the potential uses of a contingent purchase order along the lines recommended by three of the commenters. Section 7.8 does the same. The landowner will be able to renegotiate or terminate the purchase agreement if the appraised value exceeds the purchase price in the contingent purchase agreement. Similarly, the recipient will not be obliged to buy if the tentative purchase price exceeds the approved appraised value.  The recipient may still buy the property if the recipient uses non-Federal funds not associated with the award to pay the portion of the purchase price above the  approved appraised value.

We revised the draft chapter as a result of the comments. See the new section 7.8


	  86
	7.5
Steps
3 & 4

	VA-DG&IF
	Issue: Contingent purchase agreement.
Comment: Same as above comment by VA DGS-lb except that the commenter does not recommend incorporating the current Step 3 into Step 6.
	

	  87
	7.5
Steps
3 & 4

	OK-DWC
	Issue: Contingent purchase agreement.
Comment: Chapters indicate appraisal must be completed before negotiations can begin or even before signing a contract. We always begin a transaction with negotiations resulting in a sales contract with a contingency allowing termination if funding is not approved. Don’t pay for an appraisal without first entering into a contract. It’s not standard.
	

	  88
	7.5
Steps
3 & 4

	ME-DIF&W
	Issue: Contingent purchase agreement.
Comment: Sometimes, owner verbally indicates willingness to sell at a specific price. We agree to buy at that price subject to confirmation by an appraisal. All appropriate notifications and required due-diligence are provided. Contingencies protect buyer and seller if the appraisal comes in at a different level. The step does not allow for that process and appears to go beyond what’s required in 49 CFR 24
	

	  89
	7.5
Steps
3 & 4
	MA-DF&G
	Issue: Step-by-step procedures.
Comment: States often do not use an appraisal to initially obtain an estimate of market value. In many cases, the appraisal is obtained after negotiating a purchase price. Allow this flexibility. The landowner is notified of the appraised value and that the State will not acquire the property if an amicable agreement is not met.
	Response #31: Buyer and landowner may discuss a purchase price, but the buyer must clarify that the landowner is under no obligation, either legally or informally, to sell for a specific price or for a specific price combined with other benefits until the buyer obtains an official estimate of market value and informs the owner of this amount in writing. This estimate of market value must be based on (a) an appraisal and appraisal review, or (b) a waiver valuation. The buyer must also inform the landowner in writing that it will not acquire the property unless negotiations result in an amicable agreement. The buyer must give the landowner these notices before the landowner irreversibly commits to sell the property. The final version of the chapter no longer includes step-by-step procedures, but it clarifies when the buyer must give the notices to the landowner. The chapter also authorizes the use of a contingent purchase agreement and explains how it would work. The revised chapter 8 also describes how a contingent purchase agreement works.

We revised the draft chapter as a result of the comments. See the new sections 7.6–7.9 on the simplified acquisition procedures.  The new section 7.8 discusses the use of a contingent purchase agreement when negotiating a tentative purchase price. The revised 520 FW 8 will also address a contingent purchase agreement.

	  90
	7.5
Step 3





	MA-DF&G
	Issue: Requirements exceed regulations.
Comment: Remove the last two sentences of Step 3, which read: 
To use a waiver valuation, the estimate of market value must be less than $25,000, and the valuation of the property must not be complicated. The buyer must also obtain our approval of the estimate of market value and support it with the appropriate report as described above, which we must also approve.
	Response #32: The Service may retain some of the requirements of the default procedures in 49 CFR 24 for application to the simplified procedures. It may apply these additional requirements to financial assistance awards through program regulations or as terms and conditions of the award. See second paragraph in 49 CFR 24, Appendix A, Sections 24.101(b)(1)(iv) and (2)(ii).

We need to authorize the use of a waiver valuation because it would be unreasonable to require an appraisal and review for a low-value property. We set the threshold for use of a waiver valuation at $25,000 in the simplified procedures, which is more liberal than the $10,000 unconditional threshold for default procedures at 49 CFR 24.102(c)(2)(ii)(C). 

We did not revise the draft chapter as a result of the comment.  See the new sections 7.5B(1)(b) and 7.28.

	  91
	7.5
Step 3

	ID-DF&G
	Issue: Clarify/reorganize/add/delete.
Comment: In the second paragraph of (c), define what is required for a valuation report to be approved. Current wording is nebulous and doesn’t provide clear guidance. 
	Response #33: There are no standards in 49 CFR 24 on what’s required for approval of a waiver valuation, but the new section 7.29 states what must be in a waiver valuation. The determining factor for approval will be the quality of the data that supports the opinion of value in the waiver valuation.  

We revised the draft chapter as a result of the comments. See the new sections 7.28–7.31.

	  92
	7.5
Step 3


	OK-DWC
	Issue: Waiver-valuation threshold.
Comment: Where did we get the $25,000? A higher threshold could increase the use of a waiver valuation.
	Response #34: The $25,000 threshold in the simplified procedures is based on the threshold for a waiver valuation in 49 CFR 24.102(c)(2)(ii)(C). This applies to the default procedures when the landowner declines an offer to have the buyer appraise the property. For the simplified procedures, we do not require an offer of an appraisal to the landowner for an estimated value of up to $25,000. We did not increase the threshold of estimated market value above $25,000 because of our obligation to provide a landowner with a credible estimate. However, we authorize the use of a waiver to increase the threshold for a waiver valuation if the cost of the appraisal and appraisal review would exceed half the informally estimated market value of the property. We also authorized the use of a waiver valuation at an auction for an estimated market value of up to $100,000. 

We revised the draft chapter as a result of the comments. See the new sections 7.28, 7.32a(5)(e-f), and 7.37.

	  93
	7.5
Step 3

	OR-DF&W 







	Issue: Waiver-valuation threshold.
Comment: A $25,000 threshold is extremely low for a waiver valuation. In many cases, the cost of an appraisal and review may exceed $25,000. It’s not prudent to spend as much on the appraisal and review as the cost of the land.  Increase threshold to $100,000.
	

	94
	7.5
Step 3

	WV
	Issue: Waiver-valuation threshold.
Comment: In Step 3(c), increase the  threshold for using a waiver valuation from $25,000 to $100,000.
	

	95
	7.5
Step 3
	MN-DNR
	Issue: Clarify/reorganize/add/delete.
Comment: Make obtaining approval of the estimate of market value a separate step in the process.  It’s easy to miss in its current location.
	Response #35: There are two acceptable methods of determining market value: (a) a waiver valuation report, and (b) an appraisal report confirmed by an appraisal review report. We state this for the simplified procedures at section 7.7A(1). We try to avoid unnecessary repetition, but it may be more reader friendly to repeat the names of three instruments than to cite a chapter reference. 

We revised the draft chapter as a result of the comment. See the new sections 7.7A(1) and 7.8

	96
	7.5
Step 3
	MN-DNR 
	Issue: Clarify/reorganize/add/delete.
Comment: Create a section describing all acceptable methods to establish market value.  Reference that section rather than listing options each time. 
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	7.5
Step 3











	NY-DEC 
	Issue: WSFR staff unqualified for proposed responsibility.
Comment: Are FWS staff qualified to understand the appraisal report and determine that it’s the best estimate of market value? We have stringent guidelines to ensure that landowners receive market value. This includes highest and best use, 10-year sales history, last sale regardless of date, and a review of comparable sales supported by market data. Each acquisition must be appraised before giving a real property declaration to the landowner, who gets to review it before entering into a final purchase agreement. Review State regulations and standards and approve the process rather than each appraisal. If process does not ensure market value, then implement changes for only that State.    
	Response #36: The final version of the chapter includes a checklist for reviewing appraisals. The checklist is for WSFR grant specialists. However, the checklist may also be made available to appraisers, review appraisers, recipients, and auditors so they will be aware of what WSFR staff will be looking for when they do an administrative review. The Department of the Interior’s Office of Valuation Services developed the original version of the checklist, and the Inspector General (IG) used it to audit appraisals in a WSFR program. 

The final version of the chapter will no longer require prior approval of (a) the qualifications of the appraiser and review appraiser before the recipient hires them and (b) the use of hypothetical conditions and extraordinary assumptions before the appraiser uses them. WSFR can review these items in the appraisal and appraisal review that the recipient submits when it seeks final approval of an acquisition of an interest in real property for a specific price. In June 2013, the IG recommended that:
(1) FWS “review appraisals and appraisal reviews… on a regular basis to ensure compliance with Federal appraisal standards;”  and 
(2) Recipients “provide evidence that appraisers… have demonstrated the ability to complete appraisals in accordance with Federal standards, and are approved by FWS before…recipients draw down funds.”
Guidelines such as those described by the first commenter will help ensure that appraisal, appraisal review, and acquisition of real property are acceptable. However, FWS will still have to review each appraisal and appraisal review. The checklist will expedite the reviews.  

We revised the draft chapter as a result of this comment. See the new Exhibit 3 and the new section 7.32.

	98
	7.5
Step 3
	OK-DWC
	Issue: WSFR staff unqualified for proposed responsibility.
Comment: After FWS approves an appraiser and review appraiser, the resulting services should not be subject to scrutiny by laypeople who have no appraisal accreditation, causing additional delays. An abstract is good for only 60 days.
	

	99
	7.5
Steps
3 & 4
	FWS-R5
	Issue: Step-by-step procedures.
Comment: Remove Step 3. Replace  with: 
WSFR must ensure that the buyer obtains an estimate of market value based on...
Identifying this action under a step seems to indicate that obtaining this estimate via appraisal or other manner occurs before the following steps, including landowner negotiations and notifications. Many States receiving WSFR funds negotiate with landowners before an appraisal and may enter into a purchase agreement before an appraisal review is completed.

We disagree with identifying Step 4 as occurring after an appraisal has been completed.  In some situations, a State may give the landowner appropriate documents, then make an offer, before completing an appraisal. We do not agree with requiring the notifications before making an offer. The term “making an offer” is vague and does not distinguish between verbal offers, written offers, options, etc.  Remove Step 4 and replace it with: 
WSFR must ensure that the buyer gives the owner the appropriate documents in subsection 7.6 A(1). Buyer must ensure that the landowner is not legally committed to selling the property before receiving these documents. 
	Response #37: In the simplified acquisition procedures, a buyer may discuss the possibility of buying real property with a landowner and may discuss potential selling prices before completing (i) an appraisal and appraisal review, or (ii) a waiver valuation.  However, a buyer must not enter into a binding agreement with a landowner to buy property for a specific amount unless the buyer has given the landowner:
(a) A written notice that the buyer will not be able to acquire the property if negotiations do not result in an amicable agreement, and 
(b)  A written statement of the amount that the buyer believes is the market value of the property.
The market value in the written statement must be supported by a current appraisal and appraisal review OR waiver valuation.  

Even if there is no binding agreement to sell for a specific amount, a buyer must not give the landowner the impression that he or she is bound by an informal understanding (e.g., one based on a handshake) to sell for a specific amount before completion of: (i) an appraisal and appraisal review, or (ii) a waiver valuation. The requirement to give a landowner the written notice at (a) and the statement at (b) is based on 49 CFR 24.101(b). The requirement to base the statement on market value is based on 2 CFR 200.404, which establishes market prices a criterion for determining if prices are reasonable. Informing the landowner of the market value must come before the transfer of real property or any contractual commitment to sell for a specific price, i.e., a purchase agreement.  Appendix A of 49 CFR 24, Sections24.101(b)(1)(iv) and (2)(ii) addresses this as follows:  
…After an Agency has established an amount it believes to be the market value of the property and has notified the owner of this amount in writing, an Agency may negotiate freely with the owner in order to reach agreement.  Since these transactions are voluntary, accomplished by a willing seller, negotiations may result in agreement for the amount of the original estimate, the amount exceeding it, or for a lesser amount. …
The final version of the chapter no longer uses the term “make an offer.”  Also, the final version of the chapter no longer presents the simplified procedures in a step-by-step format.

We revised the draft chapter as a result of this comment. See the new subsection 7.5B(1)(a) and the new sections 7.7 and 7.8.

	100
	7.5
Steps
3 & 4
	VT-F&WD
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	7.5
Steps
3 & 4
	NH-F&GD
	
	

	102
	7.5
Steps
3 & 4
	OK-DWC

	Issue: Requirements exceed regulations.
Comment: The chapters require the agency to give the seller a written notice of just compensation, which is not required in the CFR when an agency has no condemnation authority. Per such regulations, the agency must only advise the owner it is unable to acquire the property if negotiations fail to result in an agreement and inform the owner what it believes to be the market value.
	Response #38: We used the term offer of just compensation only in connection with the default acquisition procedures, condemnation, or eminent domain authority. Neither the original draft chapter nor the final version of the chapter uses the term offer of just compensation as part of the simplified procedures. 

An agency qualifies for this exemption by meeting the criteria at 49 CFR 24.101(b)(1)or(2). Finally, 49 CFR 24.101(b) does not exempt a State agency from any requirement of subpart B just because the agency lacks condemnation authority. The conditions at subsection 24.101(b)(1) must be met by an agency with condemnation authority, and the conditions at subsection 24.101(b)(2) must be met an agency without condemnation authority.

We did not revise the draft chapter as a result of the comment. 

	103
	7.5
Steps
3 & 4
	OK-DWC

	Issue: Qualifying for use of simplified procedures.
Comment: With the information technology available today, the likelihood of a seller not knowing what its land is worth is almost nil, so safeguards required for a seller in Federal land acquisition are unnecessary.
	Response #39: Not every small landowner has access to this technology. But even if every landowner had such access, he or she would not necessarily know (a) where to look for information on land values, (b) how to evaluate the data sources (e.g., assessed values), and (c) how to use that information to estimate the value of a specific parcel with its unique set of encumbrances, physical characteristics, and economic potential. It’s also unrealistic to expect that all landowners will be completely objective in estimating the value of their land. Some may rely too heavily on certain favorable characteristics of the property and use certain comparable sales that would indicate a higher value. Similarly, a landowner may ignore unfavorable characteristics of the property and reject comparable sales that would result in a lower value. Landowners may also have unrealistic expectations of the market.

We did not revise the draft chapter as a result of this comment.

	104
	7.5
Step 4
	FWS-R4-WSFR
	Issue: Clarify, reorganize, add, delete.
Comment: Grantees must request approval, but are not always the “buyer.” Change “buyer to “grantee.” 
	Response #40: The commenter is correct. However, the final version of the chapter uses the term “recipient” instead of “grantee” because that instrument used for the award may be a cooperative agreement in unusual circumstances. Where appropriate, the final version of the chapter uses “recipient” instead of “buyer.”

We revised draft chapters 520 FW 7-8 as a result of the comment.

	105
	7.5
Step 4
	OR-WEB
	Issue: Step-by-step procedures.
Comment: Clarify whether the valuation process must be completed before the buyer gives a written statement of value to the landowner.
	Response #41: The final version of the chapter clarifies this.

We revised the draft chapter as a result of the comments. See the new subsection 7.7A(3).
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	WA-DF&W
	
	

	107
	7.5
Step 4
	NY-DEC
	Issue: Clarify/reorganize/add/delete.
Comment: Step 4 reads: 
The buyer gives the appropriate documents in subsection 7.6A(1) before making an offer.
No documents are in 7.6A(1). Should this be 7.6A(1)(a), which refers to “a written statement of the amount that the buyer believes is the market value of the property”?
	Response #42: The reference to subsection 7.6A(1) in the original draft includes both (a) and (b) which apply to different types of landowners.  The final version of the chapter refers to subsection 7.6A(1).

We did not revise the draft chapter as a result of this comment.
See the new subsections 7.6A(1) and 7.7B.

	108
	7.5
Step 4
	MA-DF&G
	Issue: Clarify/reorganize/add/delete.
Comment: Delete language in Step 4 and replace with language from 49 CFR 24.101(b)(iii)(iv)as follows: 
(A) The Agency will not acquire the property if negotiations fail to result in an amicable agreement, and the owner is so informed in writing; and (B) The Agency will inform the owner in writing of what it believes to be the market value of the property.   
	Response #43: What’s important is that the written notification to the landowner clearly communicates that: (a) the landowner  is under no threat whatsoever that the buyer will use condemnation proceedings to acquire the property against the landowner’s wishes, and (b) the buyer believes the market value to be the stated amount. However, in the interest of uniformity and consistent with the commenter’s recommendation, the final version of the chapter prescribes the precise language of 49 CFR 24.101(b)(1) as part of the written notification to the landowner. 

We revised the draft chapter as a result of the comment. See the new subsection 7.6A(1)(b)(i).

	109
	7.5–7.7
	FWS-R1-WSFR
	Issue: Clarify/reorganize/add/delete.
Comment: Add a clear and succinct description of the simplified and basic (default) procedures.
	Response #44: We added descriptions of the simplified and default acquisition procedures as the commenter recommended. 

We revised the draft chapter as a result of the comment. See the new subsections 7.5A and B.

	110
	7.5
Step 5
	FWS-HQ-WSFR-TRNG 
	Issue: Clarify/reorganize/add/delete.
Comment: Change Step 5 to read: 
The buyer negotiates a purchase price of no more than the amount determined by the method employed and approved in Step 3. 
Don’t relist each of the methods of determining the value. 
	Response #45: We no longer use the step-by-step format. We try to avoid unnecessary repetition, but sometimes it’s more reader friendly to repeat than to cite a chapter reference.

We did not revise the draft chapter as a result of this comment. See the new subsection 7.7C(1).

	111
	7.5
Step 5
	ID-DF&G
	Issue: Clarify/reorganize/add/delete.
Comment: (a) recommend rephrasing: “The estimate of approved market value that we approved obtained in Step 3, or”.
	Response #46: We no longer use the step-by-step format. The corresponding language in the revised chapter does not have the word “approved” in it.

We did not revise the draft chapter as a result of the comment. See the new subsection 7.7C(1).

	112
	7.5
Step 5
	FWS-R5
	Issue: Paying above market value.
Comment: This step does not take into account that the buyer may negotiate a purchase price above market value and pay the amount above market value with non-Federal and nonmatch funds.  Remove Step 5 and replace with 
WSFR funds and associated match are used towards acquisition costs not to exceed the estimate of market value determined by an appraisal or other approved valuation method unless WSFR approves one of the exceptional procedures described in section 7.9.  A buyer may use its own funds, excluding match associated with the Federal grant, for any acquisition costs that exceed the estimate of market value.
	Response #47: We revised the proposed chapter to reflect the commenters’ recommendations including the explicit acknowledgement that a buyer may use its own funds, excluding match associated with the Federal grant, for any acquisition costs that exceed the estimate of market value. 

We revised the draft chapter as a result of the comments. See the new subsections 7.5C(2) for purchase at an auction and 7.7(C)(1) for the simplified acquisition procedures. 


	113
	7.5
Step 5
	VT-F&WD

	
	

	114
	7.5
Step 5
	OK-DWC
	
	

	115
	7.5
Step 5
	MA-DF&G
	Issue: Paying above market value.
Comment: Reference the rate of Federal participation. A State (or buyer) may choose to pay above appraised value using its own funds.
	

	116
	7.5
Step 5
	NH-F&GD
	
	

	117


	7.5
Step 5
	VA-DG&IF 
	Issue: Paying above market value.
Comment: Remove Step 5. It is not required by 49 CFR 24. Default procedures are being pulled into simplified procedures. States should follow their own procedures
	Response #48: The requirement to pay no more than market value is based on 2 CFR 200.403(a) and 404(c&d). See also the second paragraph in 49 CFR 24. Appendix A, Sections 24.101(b)(1)(iv) and (2)(ii). We will replace the step-by-step format in the final version of 220 FW 7, but the requirement to pay no more than market value or an amount determined in an administrative settlement will remain.  A recipient may use its own funds or other non-Federal and nonmatch funds to pay above the market value.

We did not revise the draft chapter as a result of the comment. See the new subsection 7.7C(1).

	118
	7.5
Step 5
	OK-DWC

	Issue: Negotiate without limitation.
Comment: By limiting the ability of the State agency to freely negotiate a purchase price with a seller, the State agency will not be able to maximize its financial resources.   
	Response #49: The regulations at 49 CFR 24.101(b) require the buyer to give the owner a written statement of what it believes to be the market value of the property, and this proposed chapter requires that this estimated market value be based on an appraisal (confirmed by a review appraiser) or a waiver valuation. Once the buyer gives the required information to the landowner, the buyer is free to negotiate a lower price with the landowner. The buyer may also negotiate a price above market value if it: (a) qualifies for use of an administrative settlement, or (b) uses its own funds to pay the amount above market value. 

We revised the draft chapter to make these policies more explicit. See the new subsection 7.7C(1) and the new section 7.8. 

	119
	7.5
Step 5
	OR-WEB


	Issue: Clarify/reorganize/add/delete.
Comment: Replace buyer with grantee because the grantee should be responsible for complying with USFWS requirements and ensuring compliance by its subgrantees. USFWS works directly only with the grantee.
	Response #50: The commenter is correct, but 49 CFR 24 applies directly to the entity that acquires real property or displaces a person in a project where there is Federal financial assistance in any part of project costs. Also, 2 CFR 200.101(b)(1) states:  “…non-Federal entities must comply with requirements in this part regardless of whether the non-Federal entity is a recipient or subrecipient of a Federal award.”  Although the Service works only with recipients, subrecipients have a direct legal obligation to abide by these regulations.  Nevertheless, we will review our use of buyer in the chapters and eliminate any possible confusion. 

We did not revise the draft chapter as a result of the comment.

	120
	7.5
Step 5








	NJ-DEP
	Issue: Paying above market value.
Comment: Obtaining FWS approval of one of the exceptional procedures in section 7.9 will delay the process and it could adversely affect success in acquiring land. Clarify that FWS approval to exceed estimated market value is not required. State that Federal cost share is based on estimated market value or the purchase price, whichever is less.  
	Response #51: The final version of the chapter clarifies that a recipient may use non-Federal and nonmatch funds to pay the amount of a purchase price above the fair market value. The final version of chapter 520 FW 8 will confirm that match is not required for any portion of the purchase price that is paid by funds not associated with the award. 

WSFR must be able to give “prior written approval” to the acquisition of land according to 2 CFR 200.439(b)(1)). To give that approval, we must conclude that the cost of the land is reasonable, which is one of the determinants of allowability. Market value is an indicator of reasonableness, but the effect of regulation is also a consideration. The administrative settlement process at 49 CFR 24.102(i) authorizes the purchase of land for more than market value, but only under certain conditions and when supported by a written justification.  We must be able to approve any administrative settlement “as being reasonable, prudent and in the public interest.”   

We revised the draft chapter as a result of the comments. See the new subsections 7.7C(1) and the new section 7.9.


	121
	7.5
Step 5

	DE-DNR&EC
	Issue: Paying above market value.
Comment: This limits ability to pay above the appraised value with non-Federal funds. Reword:
Federal funding cannot be used above the appraised value unless one of the exceptional procedures in section 7.9…
	

	122
	7.5
Step 5

	ME-DIF&W
	Issue: Paying above market value.
Comment: The step is overly broad and doesn’t focus on how FWS funds must be used. It would be legal for the State to identify non-Federal funds to bridge the gap if the purchase price exceeded market value and the State wanted to proceed anyway. Rewrite to narrow the focus to the portion of the purchase price to be funded by Federal dollars. 
	

	123
	7.5
Step 6
	FWS-R5

	Issue: Requirements exceed regulations.
Comment: Remove Step 6 and its contents. Step 6 is not directly mandated by 49 CFR 24, or other statutes, regulation, or policy. By including this, WSFR staff may mandate activities that are generally handled by States following their own reliable and sound procedures on due diligence, the need for a survey, and title work. Do not give step-wise guidance on these topics or mandate when or how these actions occur. 
	Response #52: To avoid confusion on what’s mandatory, the final version of the proposed chapter no longer uses the step-by-step format. We continue to address some actions in Step 6 in other sections of the revised chapter. Commenters raised the following issues:

State procedures: Commenters indicated that States have adequate policies and procedures to deal with these issues, which is a reasonable assumption for most States, but these chapters will apply to all land acquisitions in all WSFR-administered grant programs even if the buyer is not a State, e.g., acquisition by a subrecipient, which may: (a) continue to hold title to the land in some programs that are administered by WSFR but awarded by entities other than WSFR, or (b) transfer the land to the State after acquisition. In any case, questions about the need for surveys and title insurance have been referred to WSFR Headquarters in the past. This indicates that clarification is needed in the interest of national consistency. 

Move to appendix: One commenter suggested that title search, boundary survey, and title insurance be moved to an appendix. The revised draft of the proposed chapter does not address title search, but it addresses boundary survey in the new section 7.33 and title insurance and certificates of title in the new section 7.34.

Boundary survey: Some commenters were concerned that the original draft chapter mandated boundary surveys, but the language of the draft did not require a boundary survey.  The third sentence of Step 6 in the original draft reads: “The buyer arranges for:  (a) a boundary survey if necessary (see section 7.38)…” This should have cited section 7.37 in the original draft, which is explicit that a boundary survey is not always necessary. Section 7.37 also deferred to State procedures by stating; “A boundary (cadastral) survey may be necessary under any of the following conditions: (1) The State or local jurisdiction requires it. (2) The buyer’s regulations or policies require it.” To eliminate any possible confusion on this issue, we included the following language in the new section 7.33: “A State may follow its own regulations, policies, and procedures to determine the need for a boundary (cadastral survey).”

Purchase order:  Section 520 FW 8.22, in the original draft made it clear that a purchase agreement is not necessary.  The revised draft of the proposed chapter 520 FW 7 no longer uses the step-by-step format, which will eliminate any confusion on this issue. 

Due diligence: The reference to due diligence was intended to state the normal practice after signing a purchase agreement, not a mandated procedure. The revised chapter does not use the term “due diligence.”

Title insurance: We limit the discussion of title insurance in the final version of 520 FW 7 to the new section 7.34. The final version of the chapter presents title insurance as an alternative to a certificate of title for purposes of protecting against defects in title and unrecorded and undisclosed encumbrances.

Contaminants: The only mention of contaminants in the revised chapter is in the new section 7.21. We believe that readers will understand its meaning in the context of that section. 
 
We revised the draft chapter as a result of the comment. See the new sections 7.7, 7.8, 7.33, and 7.34.

	124
	7.5
Step 6
	VT-F&WD 

	
	

	125
	7.5
Step 6
	VA-DG&IF
	Issue: Requirements exceed regulations.
Comment: Remove this step. These are routine procedures on all land acquisition. State that WSFR relies on States to follow their own policy and procedures on due diligence, surveys, and title work.
	

	126
	7.5
Step 6
	MA -DF&G
	Issue: Requirements exceed regulations.
Comment: Change language to: 
The buyer MAY also arrange for: (a) boundary survey or, (b) title search. 
This should not be a minimum requirement. Language should either be removed or changed to MAY. The chapter should state:
The buyer conducts due diligence in accordance with State procedures.
Add this language on boundary survey, title search, and title insurance to a Best-Management-Practices appendix.
	

	127
	7.5
Step 6
	NH-F& GD
	Issue: Requirements exceed regulations.
Comment: Providing this as a step indicates that a purchase agreement may happen only at this stage, but we sometimes enter into a contingent purchase agreement earlier. States should follow their own due-diligence procedures. This is not supported by regulation and should not be mandated. Change language to: 
The buyer MAY also arrange for boundary survey and title search.
This should not be a minimum requirement. Language should either be removed or changed to MAY. 
	

	128
	7.5
Step 6
	NH-F& GD
	Issue: Clarify/reorganize/add/delete.
Comment: This is not supported in 49 CFR 24. If due-diligence documentation is needed, outline the documents required and when to submit them. 
	

	129
	7.5
Step 6
	ID-DF& G
	Issue:  Clarify/reorganize/add/delete.
Comment: Define contaminants
	

	130
	7.5
Step 6
	Anonymous
	Issue:  Boundary survey. 
Comment: What is meant by “visibility of boundary markers”? Corner markers may be difficult to see because of dense vegetation or being under water, etc.
	Response #53: We agree that boundary stakes do not always have to be visible. However, in most situations a land manager must be able to find a boundary stake (corner post) at each point where the property line changes direction on the outer perimeter of the management unit. If the manager cannot identify the perimeter of the management unit, it would be difficult to prevent trespass. The revised chapter addresses boundary surveys in section 7.33. It does not state that stakes must be visible. It clarifies that it is the recipient’s decision on whether a survey is needed.  

We revised the draft chapters as a result of the comment. See the new section 7.33.

	131
	7.5
Step 6
	ID-DF& G
	Issue:  Clarify/reorganize/add/delete.
Comment: Not all properties have boundary stakes. Recommend deleting that they be visible.
	

	132
	7.5
Steps
6 & 8
	AK-DNR
thru FWS-R7-WSFR
	Issue:  Torrens System
Comment: Draft chapter 520 FW 7 implies that we must use the Torrens system, but the definition in Chapter 6 does not include Alaska as a user.  It’s unclear if It will be imposed on Alaska. Clarify what is expected of each State.
	Response #54: The definition in draft chapter 520 FW 6 lists the States that authorize the use of the Torrens system. Alaska is not one of them. The revised  chapter 520 FW 6 clarifies that Torrens is not the predominant system in any State, and in some States where it’s authorized, it’s used little or not at all. The revised 520 FW 6 clarifies that these chapters are not intended to change the status or frequency of use of Torrens in any jurisdiction.

We revised draft chapter 520 FW 6 as a result of the comment.

	133
	7.5
Step 7




	FWS-R5



	Issue: Expenses incidental to transfer.
Comment: First sentence in Step 7 is a given for any land acquisition, so no benefit to including it. Second sentence includes a provision of 49 CFR 24 not required in section 24.101 exception process. Replace Step 7 with:
Buyer may consider paying the seller’s eligible expenses incidental to transfer following 49 CFR 24.106 and their own State procedure.  When paid by the buyer, WSFR must consider such expenses eligible grant costs.  
	Response #55: The revised version of the chapter no longer includes the step-by-step format.  The revised version of the chapter incorporates the commenters’ recommendations.

We revised the draft chapter as a result of the comments. See the new subsections 7.5B(1)(c) and 7.7C(2)(a-c).







































	134
	7.5
Step 7

	VT-F&WD
	
	

	135
	7.5
Step 7

	CT-DE&EP
	Issue: Expenses incidental to transfer.
Comment: Let States follow their policies and procedures on paying eligible expenses. Sometimes associated expenses are negotiated and should be handled case-by-case. 
	

	136
	7.5
Step 7

	DE-DNR&EC 
	Issue: Expenses incidental to transfer.
Comment: This brings something from default process into the simplified process. Settlement costs are negotiable in DE. Change to “buyer may pay” for consistency with 49 CFR 24. 
	

	137
	7.5
Step 7
	VA-DG&IF
	Issue: Expenses incidental to transfer.
Comment: Remove Step 7. It’s being pulled into the simplified procedures from the default procedures.  States should follow their own procedures.
	

	138
	7.5
Step 7
	MA-DF&G
	Issue: Expenses incidental to transfer.
Comment: Remove this step. It’s not a minimum requirement.
	

	139
	7.5
Step 7
	NH-F&GD
	
	

	140
	7.5
Step 7

	ME–DIF&W
	Issue: Expenses incidental to transfer.
Comment: This seems to obligate the State to pay expenses that aren’t required once an acquisition qualifies as exempt under 49 CFR 24.101. Eliminate it or rewrite it as optional and focus on what can be included as grant costs. State laws and procedures should guide how these expenses are covered for projects exempt under 49 CFR 24.101.
	

	141
	7.5
Step 7

	PA-GC
	Issue: Expenses incidental to transfer.
Comment: Paying expenses incidental to transfer is not required by 49 CFR 24 for the simplified procedures, but the draft chapter pulls it in based on the assumption that it treats the landowner fairly and equitably. We do not have to pay transfer taxes because we run title through a third property to kill the transfer taxes. The real estate transfer tax is 2 percent, but buyer and seller are exempt if the transfer is routed through a conservancy. So for a $59 deed-recording fee, property is transferred to and from a conservancy. This saves money and gets partners interested.
	

	142
	7.5
Step 7

	ID-DF&G
	Issue: Expenses incidental to transfer.
Comment: Delete: 
When possible, the seller pays these costs directly to the billing agent so that the seller does not have to pay and seek reimbursement.
	

	143
	7.5
Step 7
	FWS-R5 
	Issue: Clarify/reorganize/add/delete.
Comment: Delete last sentence.
	Response #56: Thanks to the commenters who discovered the inadvertent error. The revised chapter no longer uses the step-by-step procedures, and it takes a different approach on payment of expenses incidental to transfer of title. 

We revised the draft chapter as a result of the comments. See the new subsection 7.7C(2)(a).

	144
	7.5
Step 7
	VT-F&WD
	
	

	145
	7.5
Step 7 & Exhibit 2
	FWS-R8-WSFR 
	Issue: Clarify/reorganize/add/delete.
Comment: The third sentence of Step 7 is incorrect.  According to 49 CFR 24.106, the buyer/agency (not the seller as stated in the draft) pays these costs directly to billing agent. Same mistake is in Default Acquisition Procedures, Exhibit 2, Step 6.
	

	146
	7.5
Step 7 & Exhibit 2
	VA-DGS
	
	

	147
	7.5
Step 8
	FWS-R5
	Issue: Requirements exceed regulation.
Comment: Remove the information in the second sentence. It’s interesting, but it’s not a minimum requirement. 
	Response #57: The second sentence of Step 8 in the original draft describes the equivalent of recording a deed under the Torrens system. If we mention recording, which is a followup to most transfers of the ownership  of real property, we should describe the corresponding Torrens procedure, because some States authorize the use of Torrens. However, the revised chapter does not use a step-by-step approach, and it has no sentence corresponding to the one that is the subject of these comments

We did not revise the draft chapter as a result of the comments.

	148
	7.5
Step 8
	VT-F&WD
	
	

	149
	7.5
Step 8
	NH-F&GD
	Issue: Clarify/reorganize/add/delete.
Comment: This should be a required action, not a step.  The second sentence on Torrens seems unnecessary.
	

	150




	7.5
Steps
9 & 10
	FWS-R1-WSFR
	Issue: Clarify/reorganize/add/delete.
Comment: Include information on how requirements for tenants relate to the exception process in 49 CFR 24.101 and other 49 CFR 24 requirements.
	Response #58: Obligations to a tenant are the same whether the buyer uses the simplified or default procedures. The final version of the chapter clarifies these obligations with references to 49 CFR 24.101(a)(2), 49 CFR 24.105, and subparts C-F.  The revised draft of the chapter does not use the step-by-step approach. 

We revised the draft chapter as a result of the comments. See the new subsections 7.5B(2)(b)(iii) and 7.7D.


	151
	7.5
Step 9

	FWS-R5
	Issue: Clarify/reorganize/add/delete.
Comment: Step 9 is confusing as to whether the acquisition of tenant-owned improvements is mandated. Remove  Step and replace with:
WSFR must ensure that the buyer follows 49 CFR 24.105 with regard to any tenant-owned improvements.
	

	152
	
	VT-F&WD
	
	

	153
	
	MA-DF&G
	
	

	154
	
	NH-F&GD
	Issue: Clarify/reorganize/add/delete.
Comment: Step 9 confuses. Change to: 
The buyer follows 49 CFR 24.105 with respect to any tenant-owned improvements. 
	

	155
	7.5
Step 10
	FWS-R5
	Issue: clarify/reorganize/add/delete.
Comment: We concur with the content of Step 10. Remove Step. Replace with:
WSFR must ensure that the buyer follows 49 CFR 24, Subparts C-F to provide relocation assistance to any qualifying tenants.
	

	156
	
	VT-F&WD
	
	

	157
	
	MA-DF&G
	
	

	158
	
	NH-F&GD
	
	

	159
	7.6

	OR-WEB
 
	Issue: Clarify/reorganize/add/delete.
Comment: Substitute grantee for buyer to address circumstances where grantees supervise the acquisition efforts of subgrantees.
	Response #59: We use recipient instead of grantee because the acquisition could occur under a cooperative agreement instead of a grant. The use of recipient instead of grantee also makes the chapter consistent with 2 CFR 200. We revised the definition of buyer in the final version of 520 FW 6 to address the concerns of the commenters. We also reviewed the use of buyer in all three chapters and made changes where necessary.

We revised the draft chapters 520 FW 6-8 as a result of the comments. See the definition of buyer in Table 6-2 of Chapter 520 FW 6.


	160
	7.6
	VA-DG&IF

	Issue: Clarify/reorganize/add/delete.
Comment: Although VA Dept. of Game and Inland Fisheries (VDGIF) would be the recipient and the agency responsible for stewardship of the property, the buyer and holder of title under VA law is the Commonwealth of VA. The Commonwealth would also be the buyer under the 520 FW 6 definition. As such, acquisitions using funds awarded to VDGIF would be subject to conditions of section 7.6 B (buyer with eminent domain authority) although VDGIF does not have eminent domain. Expand definition of buyer so that the buyer will be deemed to be the grantee despite requirements of State law that title is acquired and held in State’s name. 
	

	161
	7.6A(1)
(b)(ii)
	FWS-R5
	Issue: Qualifying for simplified procedures.
Section 7.6 A(1)(b)(ii) reads: 
A written statement of the amount that the buyer believes is the market value of the property.
Comment: Does the value under (ii) have to be the appraised value?  Sometimes, buyers negotiate based on an estimate of market value determined by a land specialist familiar with the market.  Clarify that market value does not need to be verified by an appraisal or other approved valuation method.
	Response #60: To ensure (a) consistency with 2 CFR 200.404, (b) fairness to landowner, and (c) a purchase price that doesn’t exceed the fair market value, we adopted the option available in 49 CFR 24, Appendix A, Sections 24.101(b)(1)(iv) and (2)(ii). This means that the buyer’s written notice to landowner must include an estimate of market value confirmed by a waiver valuation or an appraisal confirmed by an appraisal review. Once the buyer has given the landowner the required written notices, they may negotiate a mutually acceptable price, but it must not exceed the appraised value unless (a) the Service has approved an administrative settlement (see section 7.9), or (b) the buyer uses funds that are neither Federal nor match for a Federal award.        

The final version of the chapter clarifies that the buyer and the seller may negotiate a preliminary purchase price and enter into a contingent purchase agreement using that preliminary purchase price at any time before or after the waiver valuation or appraisal confirmed by an appraisal review is completed as long as:  
(a) The buyer can terminate the agreement if the value estimated in the contingent purchase agreement exceeds the appraised value, and
(b) The seller can terminate the agreement if the value estimated in the contingent purchase agreement is less than the appraised value.

If the buyer and seller enter into the contingent purchase agreement before the recipient receives an award to fund the acquisition, the purchase agreement may also be contingent on receipt of the award. The original draft of chapter 520 FW 8 described this in section 8.23. The revised chapter refers to the use of a contingent purchase agreement in section 7.8

We revised the draft chapter as a result of these comments. See the new sections 7.6, 7.7, and 7.8.







	162
	7.6A(1)
(b)(ii)
	VT-F&WD
	
	

	163
	7.6A(1)
(b)(ii)
	MA-DF&G
	Issue: Qualifying for simplified procedures.
Comment: Section 7.6(A)(1)(b)(ii) implies that the value must be based on an appraisal. However, buyers often negotiate purchase agreements with landowners through knowledgeable State realty staff who understand the local market. Change section to:
When is a buyer eligible to use the Simplified Acquisition Procedures? 
(1) Buyers with eminent domain authority: To qualify for the exception, the buyer must satisfy all of the following conditions: (i) No specific site or property needs to be acquired, although the Agency may limit its search for alternative sites to a general geographic area. On this basis, all owners are to be treated similarly. (ii) The property to be acquired is not part of an intended, planned, or designated project area where all or substantially all of the property within the same area is to be acquired within specific time limits. (iii) The Agency will not acquire the property if negotiations fail to result in an amicable agreement, and the owner is so informed in writing. (iv) The Agency will inform the owner in writing of what it believes to be the market value of the property. (2) Buyers without eminent domain authority must satisfy the following conditions: (i) Prior to making an offer for the property, clearly advise the owner that it is unable to acquire the property if negotiations fail to result in an agreement; and (ii) Inform the owner in writing of what it believes to be the market value of the property.
	

	164
	7.6A(1)
(b)(ii)
	NH-F&GD

	Issue: Qualifying for simplified procedures.
Comment: Clarify that market value does not have to be verified by an appraisal or other approved valuation method. Remove “before” from sections 7.6A(1)(b) and 7.6B(1).
	

	165
	7.6A(1)
(b)(ii)
	VA-DGS 

	Issue: Qualifying for use of simplified procedures.
Comment: The written statement could stipulate that a price agreed to in a purchase agreement is subject to the buyer receiving, through its procurement process, a USPAP appraisal and appraisal review that value the property at least in the amount of the agreed purchase price unless waived by the buyer. The written statement could also stipulate that the purchase agreement gives the seller the right to terminate the purchase agreement when appraised value exceeds the purchase price.
	

	166
	7.6A(1)
(b)(ii)
	OR-WEB
	Issue: Statement of value based on approved appraisal
Comment: Clarify whether the written statement of value must be based on an approved appraisal. 
	

	167
	7.6A(1)
(b)(ii)
	WA-DF&W
	
	

	168
	7.6A(1) (b)(ii)
	NJ-DEP
	Issue: Qualifying for simplified procedures.
Comment: Under current procedures, the NJDEP negotiator makes an offer verbally and follows it up in writing. The landowner is not obliged to sell until a purchase contract has been fully executed. Modify procedure to require that written notice be given before a purchase contract has been executed. This will protect the property owner in the manner intended in 49 CFR 24 while enabling negotiation to proceed in a timely manner. 
	Response #61: The commenter states that the written notices required in 49 CFR 24.101(b) must be given to the seller before a purchase contract is executed. The final version of the chapter effectively states this. It clarifies that one of the required written notices must state the amount that the buyer believes is the market value of the real property. This estimated market value must be based on: (a) an appraisal confirmed by an appraisal review, or (b) a waiver valuation. 

The final version of the chapter also clarifies that the buyer and the seller may negotiate a preliminary purchase price and enter into a contingent purchase agreement using that preliminary purchase price at any time before or after the waiver valuation or appraisal confirmed by an appraisal review is completed as long as:  
(a) The buyer can terminate the agreement if the value estimated in the contingent purchase agreement exceeds the appraised value.  
(b) The seller can terminate the agreement if the value estimated in the contingent purchase agreement is less than the appraised value.

We revised the draft chapter as a result of the comment. See the new sections 7.6, 7.7, and 7.8.

	169
	7.6A(2)

	FWS-R5
	Issue: Step-by-step procedures.
Comment: So many steps confuse and don’t reflect the diverse approaches to acquisition. Remove A(2). Replace with:
WSFR ensures the buyer met the minimum required elements of the Simplified Acquisition Process.
	Response #62: If we simply state that the buyer must meet the minimum elements required for WSFR-funded real property acquisition, as the first two commenters recommend, it would raise the question of what those minimum elements are.  If a buyer qualifies for the exemption at 49 CFR 24.101(b)(1) or (2), it exempts itself from the requirements of subpart B and, by reference, subparts C-F, except for obligations to a tenant . However, WSFR must still approve the acquisition of land under 2 CFR 200.439(b)(1). To give this approval, we must know that the price paid is reasonable, which is one of the determinants of allowability in the Cost Principles at 2 CFR 200.404. This is the main reason why we require a determination of market value by a waiver valuation or an appraisal confirmed by an appraisal review despite a buyer’s qualification for the exemption at  49 CFR 24.101(b). Such requirements are authorized in 49 CFR 24’s Appendix A, Sections 24.101(b)(1)(iv) and (2)(ii).   

The revised chapter no longer uses a step-by-step approach. We replaced the mandatory preapprovals of various elements of the valuation process with a review of the valuation documents no later than when the buyer requests WSFR’s approval of a proposed real property acquisition. The recipient will have the option of requesting the Service’s preapproval of the various elements of the valuation process, but only if it wishes to do so. 

We revised the draft chapter as a result of the comment. See the new sections 7.6, 7.7, and 7.8.

	170
	7.6A(2)

	VT-F&WD
	
	

	171
	7.6A(2)

	NH-F&GD
	Issue: Step-by-step procedures.
Comment: Replace the step-by-step procedures with the minimum elements required for WSFR-funded real property acquisitions. 
	

	172
	7.6A(2)
	VA-DGS

	Issue: Technical clarity/organization/ addition/deletion
Comment: Add to the end of the sentence: 
…except for Step 9 when there are no tenant-owned improvements being acquired and Step 10 when there are no qualifying tenants.
	Response #63: Step 9 includes “any” before “tenant-owned improvements.”  Step 10 also includes “any” before “qualifying tenants.”  In the context of those steps, “any” indicates “all” no matter how great or small the number, which could be zero. The revised chapter no longer uses a step-by-step approach.   

We did not revise the draft chapter as a result of the comment.  See the new subsection 7.7D.

	173
	7.6D
	ID-DF&G
	Issue: Clarify/reorganize/add/delete.
Comment: Your expectation that most recipients would prefer to use the simplified procedures is an opinion.  Recommend deleting.
	Response #64: We included this sentence in response to a recommendation by a reviewer of an earlier draft. The intent was to alert recipients that it may be to their advantage to use these procedures.  However, we agree with the commenter, and we replaced the sentence with a factual statement that may accomplish the same purpose.

We revised the draft chapter as a result of the comment.  See the first sentence in the new section 7.5B

	174
	7.6C
Exhibit 1, 7.7, 7.8
	FWS-R8-WSFR
	Issue: Flow chart.
Comment: We like the flow chart in Exhibit 1. Mention it in sections 7.7 and 7.8.
	Response #65: We added a reference to Exhibit 1, which the commenter approves. 

We revised the draft chapter as a result of the comment. See new sections 7.5 and 7.6. 

	175
	7.7
	FWS-R1-WSFR
	Issue: Clarify/reorganize/add/delete.
Comment: Section 7.5 outlines what the simplified procedures are, and section 7.6 explains who can use them. Section 7.7 combines the procedures and who can use them into one section. Split them out as in sections 7.5 and 7.6.
	Response #66: The revised chapter has a new section 7.5, which lists the five alternative acquisition procedures.  It describes the circumstances in which they can be used and their major features. 

We revised the draft chapter as a result of the comment.  See the new section 7.5. 

	176
	7.7
Exhibit 2
	MN-DNR 
	Issue: Bargain sale as match.
Comment: Exhibit 2, Step 5, indicates that the offer must not be less than the estimated market value in a waiver valuation or appraisal. This implies a landowner’s donation of part of value per 49 CFR 24.108 is unacceptable. Such donations have reduced our costs. Clarify that these are acceptable.
	Response #67: The revised version of the chapter does not include the step-by-step presentation of the default acquisition procedures in Exhibit 2 of the original draft chapter. The revised chapter does not address match in a systematic way, but we will clarify in the final version of the proposed 520 FW 8 that bargain sales are acceptable. 

We will revise the draft chapter 520 FW 8 as a result of the comment.


	177
	7.7 Exhibit 2
	WA-DF&W
	Issue: Mineral assessment report
Comment: A significant amount or majority of land in the Pacific NW has severed mineral/oil/gas rights. The land in Washington with active or short-term potential for mineral/oil/ gas use is limited. Replace this costly, burdensome, time-consuming, property-by-property assessment with the ability to provide information for a geographic area after grant approval
	Response #68: The revised chapter does not include the step-by-step presentation of the default acquisition procedures in Exhibit 2 of the original draft chapter. The proposed chapter 520 FW 8 addresses mineral assessment reports. 
 
We did not revise the draft chapter as a result of the comment, but we removed Exhibit 2 for other reasons. We will consider this comment when we review the comments on 520 FW 8. 
   

	178
	7.8
	NH-F&GD 
	Issue: Sharing an appraisal with seller.
Comment: Clarify whether buyer must share an appraisal under the simplified procedures and whether the buyer may share the appraisal. The reference “…beyond what is required in the simplified procedures” is unclear. 
	Response #69: We removed this section to shorten the chapter. 

We did not revise the proposed chapter as a result of the comment.



	179
	7.9
 
	ID-DF&G
	Issue: Clarify/reorganize/add/delete.
Comment: List conditions necessary for approval of exceptional procedures.
	Response #70: We reorganized section 7.9 in the original draft. The revised chapter addresses five potential acquisition procedures or variations of procedures in the new section 7.5. This new section describes the circumstances in which the acquisition procedures can be used and their major features.  We incorporated the case-by-case exception process in the original draft into the waiver procedure and addressed it in a new section 7.37. The revised chapter does  not treat waiver as an acquisition procedure because it would make an unspecified  exception to a requirement instead of providing an alternative approach under State law or regulation as in the two procedures based on 49 CFR 24.4(a)(1)&(3). The revised chapter does not consider an administrative settlement to be an acquisition procedure because it involves only a decision on whether it is acceptable to pay more than the market value. We address an administrative settlement in the new section 7.9.  

Of these procedures, only an administrative settlement, the two State procedures, waiver, and auction require WSFR approval.  We provide the conditions for approval of a waiver and an auction.  We provide criteria for approval of an administrative settlement and examples of situations that may justify approval.  We also present the standards for approving alternative approaches to acquisition in State law and regulation, which are in 49 CFR 24.4(a)(1)&(3). These are: achieving Uniform Act compliance, and achieving the purpose and effect of the Uniform Act. 

We revised the draft chapter as a result of the comment. See the new sections 7.5, 7.9, and 7.37.

	180
	7.9

	ID-DF&G
	Issue: Clarify/reorganize/add/delete.
Comment:  The last sentence of B(1) is redundant. Delete it. 
	Response #71: We deleted the sentence.

We revised the draft chapter as a result of the comment. See the new section 7.37.

	181
	7.9

	ID-DF&G
	Issue: Waiver.
Comment:  Statement provides broad discretion without stating the criteria for approving or disapproving a waiver.
	Response #72: Section 7.37 of the revised policy provides more limiting conditions for WSFR’s approval of a waiver. It requires the approval of the Regional Director or designee for a regionally administered program or an Assistant Director or designee for a Headquarters-administered program. The revised policy also states that inadequate project planning or management does not justify the use of a waiver. With some exceptions, the additional conditions require a description of the requirement of regulation or policy that has been waived, an explanation of why it was necessary to approve the waiver, and a description of procedures put in place by the Regional Director or Assistant Director of a Headquarters-administered program to prevent any future need for a waiver.  Finally, the revised chapter prohibits the waiver of any requirement that would diminish the credibility of the estimate of value of the real property proposed for acquisition.  This includes: (1) any requirement that applies to the development of an appraisal, appraisal review, or waiver valuation report; (2) the life span of an appraisal; or (3) the qualification standards for an appraiser and review appraiser. 

We revised the draft chapter as a result of the comment.  See the new section 7.37.

	182
	7.9C
	FWS-HQ-WSFR-TRNG
	Issue: Auction.
Comment: Change C(1) to: “We may approve the value of real property determined at an auction if the buyer: …”  
	Response #73: The revised chapter uses a different approach to describe the purchase of real property at an auction. 

We did not revise the draft chapter as a result of this comment. See the new subsection 7.5C.

	183
	7.9C
	ID-DF&G
	Issue: Auction.
Comment: Statement provides broad discretion without stating how the Service decides whether to approve a waiver valuation. 
	Response #74: The revised chapter uses a different approach to describe the purchase of real property at an auction. The new subsection 7.5C requires  the recipient to show that the Federal and matching funds that are used to pay the winning bid does not exceed the estimated market value documented in a waiver valuation report (for properties  with uncomplicated valuation problems with an estimated market value of $100,000 or less) or in an appraisal report confirmed by an appraisal review. It also requires the recipient to show that the auction was designed to result in a winning bid to approximate market value.  Section 7.5C(3) gives three examples of features that may contribute to such a design.  

We revised the draft chapter as a result of the comment. See the new subsection 7.5C.

	184
	7.9C









	FWS-R5
	Issue: Auction.
Comment: If the Solicitor determines that notices at section 7.9 C(1)(d) are required for auctions, indicate that the buyer can comply with (d) by notifying the seller that: (1) buyer believes the market value to be the winning bid at the auction, (2) buyer may not offer the winning bid, and (3) unless buyer offers the winning bid, it will be unable to acquire the property. 
	Response #75: The revised chapter uses a different approach to describe the purchase of real property at an auction. It allows WSFR to waive the requirements of 49 CFR 24.101(b) based on documentation showing that the auction was designed to result in a winning bid to reflect the market. The recipient must also show that the Federal and matching funds used to pay the winning bid is not more than the estimated market value documented in the waiver valuation report or the appraisal and appraisal review reports. 

The revised chapter also allows the use of a waiver valuation for an estimate of market value up to $100,000, but requires a post-auction appraisal and appraisal review for a market value expected to be above $100,000. We will require an appraisal for high-value properties to help ensure that the winning bid is reasonable, i.e., that the bidding was not manipulated by unscrupulous landowners or auctioneers or both. WSFR will not have to approve the waiver valuation or appraisal/appraisal-review reports before the auction. However, it must still approve them no later than when the recipient requests approval of the purchase of the real property for a specific price. If the amount paid at auction is greater than the estimate of value in the waiver valuation or appraisal, then the recipient would be responsible for paying the difference using non Federal and nonmatch funds. 

A commenter asked if a notice on an auctioneer’s Website count as widely advertised.  This could be considered as widely advertised if the notice was posted well in advance and if the auctioneer has operated in the area for a long time and regularly attracts many bidders. 

We revised the draft chapter as a result of the comments. See the new subsection 7.5C




	185
	7.9C
	WV
	Issue: Auction.
Comment: It’s unrealistic for the buyer to give a written notice with the property’s market value.  Remove this.
	

	186
	7.9C
	ME-DIF&W
	Issue: Auction.
Comment: Property auctions are run by banks or their agents such as auction firms. These firms establish a reserve/minimum bid, have people bidding on their behalf, and auctioneers typically get paid based on the total fee paid. The properties have been appraised in the past. Typically assessed values, and tax bills are provided to interested bidders. Establishing procedures to protect an auctioneer from a low bid that does not reflect the appraised value and requiring the notices in in this section are unnecessary and counterproductive.  
	

	187
	7.9C
	PA-GC
	Issue: Auction.
Comment: In the auction requirements, why is the waiver valuation set at $25,000? That amount does not buy much property. Increase the threshold to $100,000. We buy land for hunting and managing wildlife as well as for administrative and public access. 
	

	188
	7.9C
	PA GC
	Issue: Auction.
Comment: Does a notice on an auctioneer’s Web site count as “widely advertised”? We don’t want auctioneers or bidders to know we’re at auctions. Currently, an appraisal isn’t required for an auction, and we don’t give a seller advance notice. If you tell owners the market value, they will bid you up to that point because they can bid on their own property. The usual requirements should not apply to auction because it involves a willing seller and buyer.  We’ve never appraised properties bought at auction. What’s the point after you’ve bought the property? If we have to do notice and appraisal for land bought at auction, we wouldn’t use grant funds. Why can’t the market value be the winning bid? Not requiring an appraisal would be consistent with the intent of the law because the landowner is willing to sell below market value. Sometimes, landowners have a minimum bid, but they won’t sell even for that. Auction attendees may be told there’s a minimum-bid reservation, but the auctioneer does not start the bidding there. Landowners already know from their auctioneer the range of bids to expect. If we notify the landowner of an appraised value, we would effectively create a minimum bid. The bidding would then start there or continue to that amount. In determining our maximum bid, we look at the going price for comparable properties, but if we have only 2 weeks, we can’t do a complete market analysis, so we use professional judgment on how much of our available funds we should bid. Suppose an inholding in State Game Lands with right-of-way issues becomes available at an auction, we may place the winning bid and clean up years of legal issues. There are people who won’t sell to a State agency, so an auction may be the only way we can buy some properties adjacent to State Game Lands.  Auctioneers may have landowners divide tracts so they can get more money, so we may end up paying more than we would have for a larger block. This is one way an auction benefits landowners. If we tell people what we are willing to pay in advance, we are giving them a weapon to use against us. Sometimes a property has been on the market a while, so the owner takes the property to auction to see what it would sell for. Sometimes auctioneers anticipate what the property will sell for, and put someone in the audience to bid that amount to get the bidding higher. Telling them market value isn’t really telling them what you’d pay. Usually a landowner going to auction is not willing to wait for the State to go through a 6-month process to receive payment. The intent of this chapter is to treat the landowner fairly, so State participation in the bidding will benefit the landowner because more potential buyers drive up the price. We can notify the landowner that the market value is the auction price, and we can use other auction sales in the area as comparable sales. This would not decrease protection for the landowner. Pennsylvania has a law or regulation that authorizes us to buy from auction, which would achieve the purpose of the Act. PA Title 34, Game and Wildlife Code, Chapter 7, Properties and Buildings, Subchapter A, Acquisition and Improvements, states:
Sec 701. Acquisition of Property.
(a) General Rule. The Commission may by purchase, gift, lease, eminent domain or otherwise acquire within this Commonwealth:
(1) Title to, or control of, lands, waters, buildings, oil, gas, and minerals.
(b) Approval required. All acquisitions of lands shall be made with the approval of a majority of the members of the commission that are present and voting at a public meeting. 
(c) Tax delinquent lands and waters. The commission may purchase tax delinquent lands, waters, oil, gas, and minerals from the commissioners or treasurers of the various counties as provided by law.      
	

	189
	7.9D
	FWS-R1-WSFR
	Issue: Paying above market value.
Comment: Allowing payment over market value is a slippery slope that should never be allowed with grant or matching funds. Where payment exceeded market value, R1 required the State agencies to disclose the payment but keep it out of the financials for the grant. Delete 7.9D(2).
	Response #76: A payment above an offer of just compensation is authorized under conditions at 49 CFR 24.102(i). The Uniform Appraisal Standards for Federal Land Acquisitions (Yellow Book) also recognize that there are legitimate reasons for a governmental entity to pay more than the approved appraised value. The decision to concur with an offer above the appraised value may not be easy, but this doesn’t justify a prohibition when Government-wide regulations and the Yellow Book allow it in some circumstances. 

We did not revise the draft chapter as a result of the comment. See the new section 7.9.

	190
	7.9D(1)
	FWS-R5
	Issue: Paying above market value.
Comment: Revise as follows: 
We may approve a request to use WSFR funds and/or associated match to pay a parcel’s owner more than the market value as determined by a waiver valuation or an appraisal supported by an appraisal review, but only if… 
Add: 
The buyer may use its own funds not associated with the grant to pay above the fair market value.
	Response #77: Section 7.9D(1) in the original draft allows WSFR to consider a request to pay above the market value consistent with  49 CFR 24.102(i), Administrative Settlement. The new section 7.9A, which applies to both the simplified and default procedures, clarifies that FWS “must approve an administrative settlement before the recipient can use Federal or matching funds under a financial assistance award.” The new subsection 7.5C(2) on auctions specifies that only the Federal and matching funds must not exceed the estimated market value. The new section 7.32 effectively states the same for all acquisition procedures. 

Matching funds cannot be used to pay any amount of a purchase price above market value. This is based on 2 CFR 200.306(b)(4), which states that any costs funded by match must be allowable under the Cost Principles. According to 2 CFR 200.403(a), one of the criteria for allowability is that a cost must be reasonable. In determining whether a cost is reasonable under 2 CFR 404(c), consideration must be given to market prices for comparable goods. 

As requested by one commenter, we will consider approving a State’s controls on the process of paying above the market value if it is authorized by State law, but only under the two acquisition procedures based in whole or in part on State law as described in the revised chapter in section 7.5D and E.  

We revised the draft chapter as a result of the comments. See the new subsections 7.5C(2), 7.5D. 7.5E, 7.9A, 7.32A(4)(b), and 7.32B.


	191
	7.9D(1)
	CT-DE&EP 
	Issue: Paying above market value.
Comment: States should be able to pay above market value if the Federal share does not exceed market value. We should not have to get approval for the non-Federal share to exceed market value. 
	

	192
	7.9D(1)
	MN-DNR

	Issue: Paying above market value.
Comment: We can consider paying above appraised value in certain situations. This allows us to negotiate more effectively for land critical to the project. Negotiation would be more difficult if we have to get FWS’s prior approval. We prefer to describe controls on this process in the project statement and then have authority to negotiate.
	

	193
	7.9D(1)
	NJ-DEP
	Issue: Paying above market value.
Comment: A State should be able to pay more than market value without FWS’s approval as long as the Federal share is based on the estimated market value or purchase price, whichever is less.
	

	194
	7.9D(1)
	DE-DNR&EC

	Issue: Paying above market value.
Comment: Section 7.9D(1) is unclear. Change to:
[The Service] may approve a request to use WSFR funds to pay a parcel’s owner more than the market value as determined… 
Otherwise a State should be able to pay more than market value without FWS’s approval if the Federal share is based on the estimated market value. 
	

	195
	7.9D(1)&(2)
	NH-F&GD 
	Issue: Paying above market value.
Comment: We believe this section allows FWS to approve the use of Federal grant funds to pay more than market value. We concur with the above comment from DE.
	

	196
	7.9D(1)
	PA-GC
	Issue: Paying above market value.
Comment: Currently, we can pay more than appraised value and only cost share on the market value. Why should WSFR have any say if it isn’t participating in funding over the market value? It is implicit but not clear – request to use Federal funds. Please clarify. We should not have to get WSFR’s approval to pay over market value with our own funds.
	

	197
	7.9D(2)

	FWS-R5
	Issue: Paying above market value.
Comment: The examples are very helpful.
	Response #78: The comments indicate approval as written.

We did not revise the draft chapter as a result of the comments.    


	198
	7.9D(2)

	NH-F&GD
	Issue: Paying above market value.
Comment: We support this process. The examples are helpful.
	

	199
	7.10




	FWS-R1-WSFR
	Issue: Condemnation and quiet-title.
Comment: We are dealing with willing sellers. Condemnation does not fit into the acquisition process.  Delete section or move it to an appendix.
	Response #79: Some State Directors have condemnation authority, but it is rarely used so we deleted the section. One commenter asked about a quiet-title proceeding. This is sometimes used to extinguish easements or remove clouds on the title. It may be necessary before the buyer can obtain (a) a Certificate of Title from the State Attorney General’s office or (b) title insurance. If the court awards compensation to a claimant who is effectively an unwilling seller, then the default procedures may have some applicability. 

We don’t have enough knowledge of the range of results of these proceedings to propose changes, but we welcome recommendations. 

We revised the draft chapter as a result of the comments.

	200
	7.10
	FWS-R5
	Issue: Condemnation and quiet-title.
Comment: Move this section to an appendix on default procedures.
	

	201
	7.10
	VT-F&WD 
	
	

	202
	7.10
	ME-DIF&W
	Issue: Condemnation and quiet-title.
Comment: Describe how the process would work if a State has approached all known owners and negotiated successfully to acquire property without using condemnation and then would like to assure a clear title through a quiet-title proceeding.
	

	203
	7.11 A (lead in)
	FWS-R5
	Issue: Clarify/reorganize/add/delete. Comment: This was very helpful to learn the origins of the simplified procedures. Move this section before section 7.5. 
	Response #80: In the final version of the chapter, we explain the difference between the simplified and default procedures, the key features of each, and how you qualify for the simplified procedures.

We revised the draft chapter as a result of the comments. See the new sections 7.5A and B.

	204
	7.11 A (lead in)
	VT-F&WD
	
	

	 205

	7.11 A(2)
(b-d)
	FWS-R1-WSFR
	Issue: Requirements exceed regulations.
Comment: Remove sections 7.11A(2)(b-d) and identify other regulations, including the Cost Principles, to justify the requirements for appraisals and appraisal reviews. 

	Response #81: The Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards at 2 CFR 200 mention appraisal only for the valuation of donated land and buildings (2 CFR 200.306(i)(1)). These regulations do not mention appraisal reviews. However, 2 CFR 200.403, 404, and 439(b)(1) implicitly support the use of appraisal and appraisal review as an indication that prices are reasonable and thus allowable. The only other generally applicable explicit requirement for an appraisal and appraisal review is in 49 CFR 24. 102–104, but these sections of the regulations have the force and effect of law only for the default acquisition procedures. The revised chapter retains the applicability to the simplified procedures of most of the sections of 49 CFR 24 listed in 7.11A in the original draft except: subsection 24.103(a)(2)(i)’s requirement of a 5-year sales history*; section 24.106, and section 24.108. We retained the applicability of specific requirements of 49 CFR 24 to help protect the interest of both the landowner and the Federal government when Federal funds are used to acquire land from a willing seller, (see 49 CFR 24, Appendix A, Sections 24.101(b)(1)(iv) and (2)(ii), 2nd paragraph).
* The appraisal report must conform to USPAP’s requirement of a 3-year sales history, but must include the date and amount paid for the latest sale of the property even if it occurred more than 3 years ago.

We revised the draft chapter as a result of the comments. See the new section 7.5B(2).

	206
	7.11 A(2)
(b-d)
	FWS-R5
	
	

	207
	7.11 A(2)
(b-d)
	VT-F&WD

	
	

	208
	7.11 A(2)
(b-d)
	NH-F&GD
	
	

	209
	7.11
A(2)e
	FWS-R1-WSFR
	Issue: Requirements exceed regulations.
Comment: Remove section 7.11A(2)(e).  
[This section in the original draft stated that the following sections of 49 CFR 24 continue to apply to the simplified acquisition procedures:  24.105, Acquisition of tenant-owned improvements; 24.106, Expenses incidental to transfer of title to the agency; and 24.108, Donations.]
	Response #82: We remove the references to 49 CFR 24.106 and 24.108 in the final version because of differences in State practices and because they are not legally required under the simplified acquisition procedures.  We did not remove 24.105 because qualifying for the simplified procedures does not exempt a buyer from its obligations to a tenant (see 49 CFR 24.101(b) and 24.2(a)(9)(ii)(E).

We revised the draft chapter as a result of the comment. See the new subsection 7.5B(2)(b).

	210
	7.11
	FWS-R5
	
	

	211
	7.11
	VT-F&WD
	
	

	212
	7.11
	NH-F&GD
	
	

	213
	7.11A
	ID-DF&G
	Issue: Clarify/reorganize/add/delete
Comment: In A, provide a brief description of the parts, sections, and subsections being referenced.
	Response #83: The final version of the chapter briefly describes the content of the parts, sections, and subsections being referenced.  

We revised the draft chapter as a result of the comment. See the new subsection 7.5B(2)(b).

	214
	7.11 C
	NH-F&GD
	Issue: Requirements exceed regulations.
Comment: Allow States to follow State procedures to the greatest extent possible as long as the minimum elements required for grant approval are provided.
	Response #84: The revised chapter in subsection 7.5D describes a procedure in which a State recipient may document that a State law or regulation achieves the purpose and effect of the Uniform Act. FWS in consultation with the Department of the Interior’s Office of Valuation Services would have to concur. The revised chapter in subsection 7.5E also describes a procedure where a Governor may certify that the State’s laws and regulations for real property acquisition achieve the purpose of the Uniform Act for real property acquisition under a financial assistance award. The Federal Highways Administration, as the lead agency for the Government-wide regulations at 49 CFR 24, in consultation with FWS must be able to accept this certification.

We did not revise the draft chapter as a result of the comment. See the new sections 7.5D and E.

	215
	7.11
	ID-DF&G
	 Issue: Requirements exceed regulations.
Comment:  Add additional information such as which CFR grants authority to create additional grant conditions by incorporating policies that may be inconsistent with OMB and/or the Paperwork Reduction Act.
	Response #85: The second paragraph under 49 CFR 24, Appendix A, Sections 24.101(b)(1)(iv)and 2(ii) makes it clear that agencies may decide as a matter of policy to adhere to requirements of 49 CFR 24 that would not otherwise apply if a buyer qualifies for the exemption available at 49 CFR 24.101(b).  Some of the requirements of this chapter are based on 2 CFR 200, especially sections 200.439(b)(1) and 200.459(b)(7). Our OMB Control number under the Paperwork Reduction Act for WSFR-administered grants is 1018-0109. The relevant section of the Supporting Statement for this OMB Control number reads:
We collect the following information from applicants and grantees: …
For real property acquisition projects:
· Maps, images and other data that reflect project location and benefits. 
· Transactions, such as dates, method of transfer, title holder, and seller.
· Identifiers, such as State and Federal Record ID, parcel number, and property name. 
· Values such as appraised value, purchase price and other cost information, and acres or acre feet.
· Encumbrances.
· Partners.
· Copies of any options, purchase agreements, mineral assessment reports, and draft conservation easements.
· Information needed for legal compliance; and copies of documents that demonstrate the grantee complied with 49 CFR 24, 2 CFR 200, program regulations, and other mandatory legal requirements.
As part of the final review for these chapters, the Service, in collaboration with the Department of the Interior will review the information-collection requirements of the new chapters to determine if we need to revise our statement of the information we collect. If we decide to revise it, we will publish a notice in the Federal Register and invite comments for 60 days. We will follow that notice with publication of a followup notice for 30 days. Even if the Service decides that the current statement of information we collect is consistent with the information to be collected under the new chapters, OMB Control number must be renewed by Nov. 30, 2018.  This means that the public may comment on those collection requirements about midyear 2018. 

We did not revise the draft chapter as a result of the comment. See the new section 7.5B for the requirements of 49 CFR 24 applicable to the simplified acquisition procedure.     

	216
	7.12
	FWS-R1-WSFR

	Issue: Qualifications of appraiser/review appraiser.
Comment: Retain A(1), which requires appraisers and review appraisers to be State-certified general appraisers. Delete 7.12A(2-5), which requires specific training and experience to ensure appraiser’s and review appraiser’s competency for the specific valuation problem.
	Response #86: Commenters questioned or recommended deletion of specific sections of 7.12A(2-5) in the original draft.  We analyze each section below:
Section 7.12A(2) required successful  completion in the preceding 10 years of a basic or refresher course on the appraisal standards used in the appraisal or appraisal review.  We changed this section to limit the requirement to UASFLA appraisals because the chapter already requires the use of appraisers and review appraiser who are State certified.  Refresher training in USPAP is required every 2 years for an appraiser to maintain certification. We require a basic or refresher course in UASFLA because Recommendation 17 in the Inspector General’s June 2013 audit of the Coastal Impact Assistance Program stated “FWS [should] require grantee and subgrantees to provide evidence that appraisers have demonstrated the ability to complete appraisals in accordance with Federal standards.” 
Sections 7.12A(3) required the appraiser and review appraiser to have training or significant experience in appraising land like the subject property. This is consistent with USPAP’s Competency Rule, which requires the appraiser and review appraiser to disclose any lack of knowledge or experience before accepting an assignment. USPAP states that competency may apply to an appraiser’s familiarity with a specific type of property or asset, a market, or a geographic area. Many people consider the credentials of a professional person before paying for those services with their own funds. We should use the same care in selecting an appraiser to be paid with public funds. We do not require prior approval of the appraiser’s experience or training in appraising specific types of resources. We will rely on the USPAP requirement that requires the appraiser to “describe, in the report, the lack of knowledge and/experience and the steps taken to complete the assignment competently.” The revised report continues to require training or significant experience in appraising land like the subject property. 
Section 7.12A(4) required that the appraiser have no record of a disciplinary action. Many people would have reservations about hiring an appraiser with their own funds if that appraiser had a record of disciplinary actions by the State’s appraisal regulatory agency. We should have the same reservations about hiring an appraiser with public funds.
Section 7.12A(5) required an appraiser to have experience as an expert witness on real property valuation if the assignment involves a recipient that intends to use its condemnation authority to acquire the subject property. We removed this requirement because it’s more important to hire the appraiser who can produce the most credible and defensible appraisal and then rely on attorneys for advice on presenting testimony. 
Section 7.12B required our prior approval of the qualifications of an appraiser and review appraiser. If requested by the recipient, we will consider these qualifications before the recipient enters into a contract with the appraisal or review appraiser. Otherwise, we will review these qualifications when we review the final appraisal and appraisal-review reports. In these reports, the appraiser and review appraiser will have to document their education, training, certification, experience, and other qualifications. If the appraisal or appraisal-review report indicates that the appraiser or review appraiser did not meet the qualification standards, we will not approve the acquisition of the subject property. 

We revised the draft chapter as a result of the comments. See the new sections 7.10, 7.11, and 7.12.

	217
	7.12
	FWS-R1-WSFR

	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment:  Delete 7.12B, which requires prior approval of appraiser’s and review appraiser’s qualifications.
	

	218
	7.12
	VA-DG&IF
	Issue: Qualifications of Appraiser and Review Appraiser
Comment: 7.12A(2) indirectly requires appraisers and review appraisers to take a basic or refresher course on the appraisal standards required by the assignment. This duplicates requirements of the Appraisal Qualifications Board to maintain certification for licensure. 
	

	219
	7.12
	FWS-R5

	Issue: Qualifications of appraiser/review appraiser.
Comment: Reduce requirements to A(1), A(4), and A(5).
	

	220
	7.12
	VT-F&WD
	
	

	221
	7.12

	FWS-R5

	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: Require prior approval only when: (a) State wants preapproval, or (b) the Service’s previous problems warrant it. Otherwise, assess qualifications after receipt of appraisal.     
	

	222
	7.12
	VT-F&WD
	
	

	223
	7.12

	NH-F&GD
	Issue: Qualifications of appraiser/review appraiser.
Comment: No concern with A(1), (4), and (5), but we question need for (2). An appraiser must take a refresher every 2 years to maintain certification, so a certified appraiser already meets this qualification. States can select an appraiser based on State contracting requirements. 
	

	224
	7.12

	NH-F&GD
	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: Prior approval of appraiser’s and review appraiser’s qualifications is unnecessary. Where is this supported in regulations? This may affect a project with a partner who has already obtained an appraisal and based an offer on it. USPAP requires appraiser to have competency, which means having sufficient experience appraising property like the subject property. It suffices to require USPAP compliance.
	

	225
	7.12

	MA-DF&G 
	Issue: Qualifications of appraiser/review appraiser.
Comment: Section 7.12A(2) requires  completion in the previous 10 years of an AQB-approved basic or refresher course on the appraisal standards indicated in the assignment. Appraisers are seriously constrained by frequency of and geographic proximity to courses.
	Response #87: The revised chapter no longer requires basic or refresher training for USPAP.  As another commenter pointed out, a requirement for USPAP training is unnecessary because appraisers and review appraisers must take refresher training in USPAP every 2 years to maintain State certification. The revised chapter continues to require completion of appraisal-standards training in UASFLA during the preceding 10 years when the use of those standards is required in the assignment. This complies with Recommendation 17 in the Inspector General’s June 2013 audit of the Coastal Impact Assistance Program stated:
FWS [should] require grantee and subgrantees to provide evidence that appraisers have demonstrated the ability to complete appraisals in accordance with Federal standards. 
A State recipient generally cannot limit the selection of review appraisers to candidates in a State or region. Procurement standards under a financial assistance award at 2 CFR 200.319(b) reads:  
The non-Federal entity must conduct procurement in a manner that prohibits the use of statutorily or administratively imposed State or local geographic preference in the evaluation of bids or proposals, except in those cases where applicable Federal statutes expressly mandate or encourage geographic preference. Nothing in this section preempts State licensing laws.  …
If an appraisal assignment requires the use of the UASFLA, but no UASFLA-qualified appraiser can be located among the appraisers certified to work in that State, then the recipient must obtain the services of an appraiser who obtains either a temporary certification or certification through reciprocity.

We did not revise the draft chapter as a result of the comment. See the new sections 7.10, 7.11, and 7.12.

	226
	7.12
	FWS-R7
	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: This will be challenging. Currently, we are not involved in  selection of the original appraiser. This does not provide suggestions for implementation. Can this be handled similar to our standard assurances? Something we could get the States to agree to and sign in advance annually?
	Response #88: We can do what the commenter suggests only when the qualification standards are incorporated into regulations according to 2 CFR 200.208. Until that happens, we’ll state the qualification standards in 520 FW 7 and apply the requirements of the chapter as a term or condition of each real property acquisition award. Service staff will ensure compliance with the qualification standards by reviewing each completed appraisal and appraisal review report, which must describe professional qualifications. If the recipient uses an unqualified appraiser or review appraiser, we will not be able to approve the appraisal or appraisal review. We eliminated the prior-approval requirement for appraisers and review appraisers. Recipients may still request prior approval if they wish to do so.

We did not revise the draft chapter as a result of the comment. See the new sections 7.10, 7.11, and 7.12.

	227
	7.12
	ID-DF&G
	Issue: Requirements exceed regulations
Comment: Recommend evaluating simpler ways to ensure credibility of land valuation, such as requiring specific qualifications and follow existing Federal/State laws. The additional requirements here are not required by CFR or OMB.
	Response #89: The first commenter recommends simpler approaches to ensuring the credibility of an appraisal. The revised chapter provides simpler approaches, including those related to qualification standards for a review appraiser. The first commenter recommends following Federal law, but there’s nothing in this chapter that’s inconsistent with 49 CFR 24 and 2 CFR 200, Subpart E, Cost Principles. The first commenter and two other commenters also recommend following State law, procedures, or requirements. The chapter describes two acquisition procedures in which a State recipient may substitute one or even all State applicable laws and regulations for those in 49 CFR 24 with Federal approval. These procedures are in 520 FW 7.5D and E and in the last paragraph under (1) below.

The second commenter implies that the Service, as an awarding agency, has no oversight role for ensuring the credibility of an appraisal. This is inconsistent with regulations and the Inspector General’s recommendations as described below. Three commenters stated that the requirements of this section exceed the minimum requirements of 49 CFR 24, but the Cost Principles at 2 CFR 200, Subpart E, also apply to land acquisition. Additionally, 49 CFR 24, Appendix A, indicates that a Federal agency may apply certain provisions of 49 CFR 24, subpart B, to programs or projects even if the acquisition qualifies for the exemption at 49 CFR 24.101(b). We summarize below sections of 49 CFR 24, 2 CFR 200 Subpart E, and a 2013 Inspector General’s audit that address commenters’ issues. 

1.  The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 and its implementing regulations at 49 CFR 24
The regulation at 49 CFR 24.4(b) states: 
The Federal agency will monitor (emphasis added) compliance with this part, and the State agency shall take whatever corrective action is necessary to comply with the Uniform Act and this part.
More specifically, the regulation at 49 CFR 24.103(d) and the corresponding section of Appendix A require “the Agency” to determine the minimum qualifications and competency of appraisers and review appraisers. Section 24.103(d) reads:
The Agency shall establish criteria for determining the minimum qualifications and competency of appraisers and review appraisers. Qualifications shall be consistent with the scope of work for the assignment. The Agency shall review the experience, education, training, certification/licensing, designation(s) and other qualifications of appraisers and review appraisers, and use only those determined by the Agency to be qualified. [emphasis added]
Appendix A, Section 103(d)(1) reads:
The appraiser and review appraiser must each be qualified and competent to perform the appraisal and appraisal review assignments, respectively. Among other qualifications, state licensing or certification and professional society designations can help provide an indication of the appraiser’s abilities.
The regulation at 49 CFR 24.103(d) applies to all appraisers and review appraisers who complete assignments under the default procedures. By policy, this chapter retains the applicability of section 24.103(d) to appraisers and review appraisers who complete assignments under the simplified procedures. Appendix A, section 24.101(b)(1)(iv) and (2)(ii), indicates that an agency may apply certain provisions of 49 CFR 24, subpart B, to programs or projects even if the acquisition qualifies for the exemption at 49 CFR 24.101(b). The retention of the applicability of section 24.103(d) under the simplified procedures is based on the requirements of the Cost Principles and Inspector General’s recommendations described in items 2 and 3 below.

The “Agency” is defined at 49 CFR 24.2(1) as:
 …the Federal agency, State, State agency, or person that acquires real property or displaces a person.  
The other entities that qualify as an “Agency” may also establish minimum qualifications of appraisers and review appraisers, but the Service’s minimum qualifications still apply.  

The revised chapter in subsection 7.5D describes an acquisition procedure in which a State recipient may document that a State law or regulation achieves the purpose and effect of the Uniform Act. FWS in consultation with the Department of the Interior’s Office of Valuation Services would have to concur. The revised chapter in subsection 7.5E also describes a procedure where a Governor may certify that the State’s laws and regulations for real property acquisition achieve the purpose of the Uniform Act for real property acquisition under a financial assistance award. The Federal Highways Administration in consultation with FWS must be able to accept this certification.

2.  2 CFR 200 Uniform Administration Requirements, Cost Principles, and Audit Requirements for Federal Awards, Subpart E, Cost Principles  
Section 200.439, Equipment and other capital expenditures, Capital Expenditures for… land are unallowable as direct charges, except with the prior written approval of the Federal awarding agency. [emphasis added]
Section 200.459, Professional service costs: The following factors are relevant [to the allowability of costs]: … (7) The qualifications of the individual or concern rendering the service … (8) Adequacy of the contractual agreement for the service (e.g., description of the service…).
We must be able to give prior approval of the cost of real property. We cannot give that approval unless we know that the purchase price is reasonable, and we rely on the credibility of the appraisal and appraisal review to advise us as to whether the purchase price is reasonable. The qualifications of the appraiser and review appraiser and the conditions of the respective assignments are critical determinants of that credibility. The procedures described in the proposed chapter will help ensure that credibility. 

3.  Management of the Coastal Impact Assistance Program [CIAP], June 2013 [Audit by Inspector General]
The inspector General (IG) examined appraisals for 16 parcels of land in one State. None met 13 key elements of the applicable appraisal standards, with each appraisal having an average of five deficiencies.  The IG stated that each deficiency could have affected the appraiser’s estimate of market value. It questioned $12.6 million in land acquisition costs that were based on these appraisals. The IG recommended the following and FWS concurred:
(a) Require recipients to provide evidence that appraisers are competitively selected, do not present conflicts of interest, have demonstrated the ability to complete appraisals in accordance with Federal standards, and are approved by FWS before CIAP recipients draw down funds.
(b) Require recipients to obtain appraisal reviews that comply with Federal appraisal standards and ensure that the reviewers are competitively selected, do not present conflicts of interest, and have demonstrated the ability to perform appraisal reviews in accordance with Federal standards.
(c) Review appraisals and appraisal reviews obtained by recipients on a regular basis to ensure compliance with Federal standards.

We did not revise the draft chapter as a result of the comments. 

	228
	7.12
	FWS-R1-WSFR
	Issue: Qualifications of appraiser/review appraiser.
Comment: If State agencies have procedures, don’t dictate how to contract appraisals.
	

	229
	7.12
	MA-DF&G
	Issue: Qualifications of appraiser/review appraiser.
Comment: If an appraiser is licensed to practice in a State, he or she is qualified to evaluate real property in that State. Individual States are qualified to select an appropriate appraiser based on State contracting requirements.
	

	230
	7.12
	MA-DF&G
	Issue: Requirements exceed regulations.
Comment: These additions are not minimum requirements. Move them to a Best Management Practices  appendix.
	

	231
	7.12
	ME-DIF&W
	Issue: Requirements exceed regulations.
Comment: Maine uses appraisal reviews in its land-acquisition process but does not license review appraisers. This section goes beyond the requirements of 49 CFR 24.101. If an acquisition is exempt, it should not be subject to additional requirements. Through the appraisal process, subsequent appraisal review and then a review of both documents by the Department, Service, and other funders, the requirement on fair market value has been met. The standards proposed for review appraisers will interfere with the land-acquisition process in Maine and is not justified based on current or future issues.
	

	232
	7.12
	MA-DF&G
	Issue: WSFR staff unqualified for  proposed responsibility. 
Comment: If implemented as proposed, who will approve the appraisers, and what are their qualifications? Do they have adequate experience to make the judgment?
	Response #90: The revised chapter requires recipients to obtain appraisal and appraisal review reports that include information on certification as an appraiser, education and training relevant to the assignment, a certification of the lack of disciplinary actions by a State appraisal regulatory agency, the number of technical real property appraisal reviews completed in the past 5 years and in the preceding 10 years (review appraisers only) the  types of properties appraised, and the nature of appraisal assignments undertaken. If the appraisal and appraisal review reports indicate that the appraiser or review appraiser does not meet the qualification standards, we will not approve the appraisal, appraisal review, and acquisition of the subject property.  If judgment is required as to whether the appraiser or review appraiser meets the standards, we may consult with the Department of the Interior’s Office of Valuation Services. 

We revised the draft chapter as a result of the comment. See the new sections 7.10, 7.11, and 7.12.

	233
	7.12
	NH-F&GD
	
	

	234
	7.12
	NY-DEC
	Issue: Qualifications of appraiser/review appraiser.
Comment: The review appraiser does not need to be General Certified to provide valuable technical review of the appraiser’s work. Reduce minimum requirements to match the State’s requirements. Becoming General Certified requires a lot of training and specific experience such that it’s not feasible for NY employees. Furthermore, we are unable to meet the Dept. of State General Certification Real Estate requirements as it includes experience in commercial and industrial properties, which we do not acquire.  
	Response #91: 
New York – Certified General classification is unnecessary:  According to NY’s Article 6-h, Executive Law, Section 160-e, there are three categories of real estate appraiser licensure and certification: 
(a) State- licensed residential real estate appraiser, 
(b) State-certified residential real estate appraiser, and 
(c) State-certified general real estate appraiser. 

Title 19 of the New York Codes, Rules and Regulations (NYCRR), Part 160-h, requires a certified general real estate appraiser to have 3,000 hours of experience over a period of not less than 30 months, of which a minimum of 1,500 hours must be on nonresidential appraisal assignments. Experience appraising commercial and industrial structures and sites counts toward the nonresidential requirements, but it is not a necessary component of that nonresidential experience requirement.  Experience appraising undeveloped tracts and farms 100 acres or more in size, may also count toward that nonresidential requirement. Of the three categories of real estate licensure/certification, the education requirements of the two residential categories are heavily oriented to residential valuation, while the requirements for a State-certified general real estate appraiser are more general in focus.  

Idaho – Requirements beyond licensure are not in the best interest of the State: The Rules of the Real Estate Appraiser Board in the Idaho Administrative Code (IDPA 24.18.01) describe three real estate appraiser classifications beyond the trainee level: (a) Licensed  Residential Real Estate Appraiser, (b) Certified Residential Real Estate Appraiser, and (c) Certified General Real Estate Appraiser.  
The Idaho Administrative Code states that both the Licensed Residential Real Estate Appraiser classification and the Certified Residential Real Estate Appraiser classification apply “…to the appraisal of residential real property …”  In contrast, the Idaho Administrative Code states that the Certified General Real Estate Appraiser classification “…applies to the appraisal of all types of real property.” 

The Licensed Residential Real Estate Appraiser classification requires 75 classroom hours in courses specific to residential appraisal. It does not require nonresidential field appraisal experience or any nonresidential specialized courses. The Certified Residential Real Estate Appraiser classification requires 15 classroom hours in advanced residential applications and case studies.  It does not have a specific nonresidential educational requirement.  It requires 2,500 hours of appraisal experience, with at least 2,000 of those hours in residential field appraisal experience. The Certified General Real Estate Appraiser classification requires licensure as a Licensed Residential Real Estate Appraiser plus 3,000 hours of appraisal experience, half of which must be nonresidential. While nonresidential doesn’t necessarily mean rural, a Certified General Real Estate Appraiser is far more likely to have this experience than a licensed appraiser. Finally, the Certified General Real Estate classification requires more education and experience than the other classifications. Requiring appraisers and review appraisers to be Certified General Real Estate Appraisers will increase the likelihood of acquiring credible estimates of fair market value. 

Other States: The licensure and certification requirements of other States, although different in the details, are similar to those described above for New York and Idaho.

USPAP: All appraisers and review appraisers must conform to USPAP for the valuation of real property to be acquired with a WSFR-administered award.  However, a review appraiser checks the work of another appraiser, so it’s reasonable to expect a review appraiser to be more qualified than the appraisers whose work they review. Regulations at 49 CFR 24, Appendix A, Section 24.104 state:
[R]eview appraiser” is “not just an appraiser who happens to be reviewing an appraisal. … [A]ppraisal review is a unique skill that, while it certainly builds on appraisal skills, requires more.
49 CFR 24.103(d) states: 
The Agency shall review the experience, education, training, certification/ licensing, designation(s), and other qualifications of appraisers and review appraisers. 

We did not revise the draft chapter as a result of the comment. See the new sections 7.10. 7.11, and 7.12.

	235
	7.12
	ID-DF&G
	Issue: Qualifications of appraiser/review appraiser.
Comment: Any State-qualified General appraiser (licensed) is acceptable as an appraiser/review appraiser.  These additional requirements of the training or significant experience, no public record of disciplinary action, will require the Department to advertise for qualified appraisers without knowing if they can complete an appraisal assignment in a reasonable time frame and cost. This is not in the best interest of a fiduciary responsible public agency. Appraisal cost could escalate when those appraisers who qualify with USFWS standards realize that they are part of a small group.  When competition decreases, the cost of an appraisal could dramatically increase. This takes conservation funding away from the goal of providing quality habitat/access and instead uses more of the acquisition funds for administrative processes.
	

	236
	7.12
	MA-DF&G
	Issue: Qualifications of appraiser/review appraiser.
Comment: Limit requirements for appraisers and review appraisers to: (a) they must be licensed in their respective States, and (b) they must conform to USPAP standards.
	

	237
	7.12
	NH-F&GD
	
	

	238
	7.12
	ID-DF&G
	Issue: Qualifications of appraiser/review appraiser.
Comment: Subsection B provides broad discretion without guidance on the criteria for approval. This could add time to completing an acquisition when landowners list properties with intent to sell soon. It could cause current owners to look at more expedient buyers. Restructure so that all parties can reach the same conclusion as to whether an appraiser or review appraiser is acceptable. For example: 
Appraisers meeting the following conditions are approved for valuation: …
	Response #92: The final version of the chapter Is more specific.

We revised the draft chapter as a result of the comment. See the new sections 7.10, 7.11, and 7.12.


	239
	7.12 &
7.13
	FWS-R1-WSFR
	Issue: Qualifications of appraiser/review appraiser.
Comment: We suggest that State agencies without regulations on the preparation of appraisals could work with WSFR staff to determine the best procedure for obtaining an appraisal and/or a review.
	Response #93: We believe that the process of chapter development, which includes several opportunities for review and comment by stakeholders, will identify the best procedures for obtaining an appraisal and appraisal review. We conducted a preliminary “fatal flaw” review by Service staff in February 2013. On August 4, 2014, we released the chapters for review and comment by the State fish and wildlife agencies, the Association of State Fish and Wildlife Agencies, and Regional WSFR Divisions. The comment period was open for more than 5 months by the time we stopped accepting comments on January 12, 2015. During that period, we conducted two webinars and we participated in three daylong meetings with three State fish and wildlife agencies represented at each meeting.  We received comments from 24 States, 7 Service administrative Regions, 3 other FWS units, and 1 nonprofit organization. We will address all comments in comment tables with explanations of why we can or cannot accept the recommended changes. We are giving all commenters and WSFR’s inter-Regional lands team an opportunity to review our proposed response to comments and propose alternative language. We are also planning to have a national rollout of these chapters before they are submitted to the Director for approval. This will generally include up to 18 meetings, with real property specialists and Federal Aid Coordinators from three States at each meeting. We will explain the proposed final chapters and ask attendees to identify any “fatal flaws.”  In terms of stakeholder involvement, this effort far exceeds what WSFR or the Service has done in developing any previous Service Manual chapter or group of chapters. 

We did not revise the draft chapter as a result of the comment.

	240
	7.12 &
7.13
	FWS-R4-WSFR
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment:  Section7.12B reads: 
We must approve the qualifications of the appraiser and review appraiser before the grantee commits to using them for the assignment.
Are WSFR Regions expected to maintain current lists of approved appraisers/ reviewers or approve them on an acquisition-by-acquisition basis?
	Response #94: The revised chapter no longer requires approval of the qualifications of the appraiser and review appraiser before the recipient commits to using them. We will rely on the WSFR grant specialist’s review of the appraisal report and appraisal-review report, in which the appraiser and review appraiser must state their education, training, certification, experience, and lack of disciplinary actions. A recipient’s use of an unqualified appraiser or review appraiser will be grounds for disapproval of the appraisal and appraisal review and, by extension, the acquisition of the subject property. 

The revised chapter does not require the Regional WSFR Divisions to maintain current lists of approved appraisers and review appraisers. It also does not necessarily require approval on an acquisition-by-acquisition basis. However, a recipient’s selection of an appraiser must conform to the Inspector General’s recommendation in the audit, Management of the Coastal Impact Assistance Program, June 2013. The Service concurred with this recommendation. It reads: 
[R]equire grantee and subgrantees to provide evidence that appraisers are competitively selected, do not present conflicts of interest, have demonstrated the ability to complete appraisals in accordance with Federal standards, and are approved by FWS before CIAP recipients draw down funds.   
A recipient’s selection of the appraiser and review appraiser must also comply with:
(a) Qualification standards for appraisers and review appraisers in this chapter once it is approved.
(b)  Cost Principles, especially 2 CFR 200.403, Factors affecting allowability of costs; 200.404, Reasonable costs; 200. 405 Allocable cost; and 200.459, Professional service costs.
(c)   Procurement standards under a financial assistance award at 2 CFR 200.317 through 200.326, especially 200.319, Competition.
Section 200.319(b) in particular has implications for selection of review appraisers.  It reads:  
The non-Federal entity must conduct procurement in a manner that prohibits the use of statutorily or administratively imposed State or local geographic preference in the evaluation of bids or proposals, except in those cases where applicable Federal statutes expressly mandate or encourage geographic preference.  Nothing in this section preempts State licensing laws.  …

Section 200.319 is relevant to the selection of review appraisers because the review appraiser’s job is normally limited to evaluating an appraisal for compliance with appraisal standards and generally accepted appraisal practices. It is not essential that a review appraiser visit the subject property, and it is unusual for a review appraiser to do so for real property acquired with Federal financial assistance. Therefore, recipients must not restrict their pool of potential review appraisers to those (a) residing in their States or geographic Region, or (b) certified as an appraiser in the recipient’s State or those States that accept the qualifications of an appraiser under a reciprocity agreement.  The only exception to (b) is when a State statute or regulation requires that all appraisal reviews on property in that State be completed by an appraiser certified in that State even if the review appraiser prepares the review in another State without visiting the subject property.  To our knowledge, Arizona is the only State that may have such a legal requirement.  

We revised the draft chapter as a result of the comment. See the new subsections 7.10B, 7.11C, and 7.32B.

	241


	7.12 &
7.13
	FWS-R7
	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: 
Section7.12B reads: 
We must approve the qualifications of the appraiser and review appraiser before the grantee commits to using them for the assignment.
This will be challenging for competitive grant programs that have to establish a value before applying for Federal funds.
	Response #95: The final version of the draft chapter does not require the Service’s approval of appraisers and review appraisers before the recipient makes a contractual commitment to them. However, recipients will still be able to request prior approval of the qualifications of one or more appraisers and review appraisers if they wish to do so. The period that this approval would be valid will be at the discretion of the FWS office giving the approval. Service staff will ensure compliance with the qualification standards by reviewing each completed appraisal and appraisal review report, which must describe the author’s professional qualifications according to the new 7.10B and 7.11C. If the recipient uses an unqualified appraiser or review appraiser, we must not approve the appraisal, appraisal review, and the proposed acquisition. 

Four commenters recommended that recipients be allowed to follow the State qualification standards, requirements, procedures, or guidance instead of the corresponding requirements of this chapter.  We will consider approving a State’s standards, requirements, procedures, or guidance under the two acquisition procedures described in subsections 7.5D and E of the revised chapter. The new subsection 7.5D describes a procedure in which a State recipient may document that a State law or regulation achieves the purpose and effect of the Uniform Act. FWS in consultation with the Department of the Interior’s Office of Valuation Services would have to concur. The new subsection 7.5E describes a procedure where a Governor may certify that the State’s laws and regulations for real property acquisition achieve the purpose of the Uniform Act for real property acquisition under a financial assistance award. The Federal Highways Administration, as the lead agency for the Governmentwide regulations at 49 CFR 24, in consultation with FWS must be able to accept this certification.

One commenter recommended that the requirements under subsection 7.12A in the original draft be reduced to: (1) both appraiser and review appraiser have the status of State Certified General Appraiser, and (2) the appraiser and review appraiser follow USPAP and State requirements. We addressed State requirements above, and the revised chapter 7.12A retains the requirement that appraisers and review appraisers be State-Certified General Appraisers. However, the Inspector General’s (IG) 2011-13 audit of a WSFR-administered program requires us to do more. The audit reviewed the acquisition of 16 parcels of land and found numerous appraisal-related problems. The IG made the following recommendations:
Require grantee and subgrantees to provide evidence that appraisers and are competitively selected, do not present conflicts of interest, have demonstrated the ability to complete appraisals in accordance with Federal standards, and are approved by FWS before CIAP recipients drawdown funds.
Require CIAP grantees and subgrantees to obtain appraisal reviews that comply with Federal appraisal standards and ensure that the reviewers are competitively selected, do not present conflicts of interest, and have demonstrated the ability to perform appraisal reviews in accordance with Federal standards  
The Service concurred with the recommendation and stated in its summary of actions to resolve the finding:
… Service Manual chapters are also being revised that address these issues and a copy of final policies will be provided to all grant recipients when available. …

In addition to reliance on State standards and the State-certified General designation, a commenter recommended that we rely on USPAP. USPAP’s Competency Rule requires the appraiser to:
(1) Be competent to perform the assignment;
(2) Acquire the necessary competency to perform the assignment; or
(3) Decline or withdraw from the assignment.
However, we have to take a more proactive role in assuring that the appraisal is credible because we must be assured that the appraiser has developed a credible estimate of market value before we approve an expenditure for land acquisition as an allowable cost, which is required by the Federal Cost Principles at 2 CFR 400.339(b)(1). The Cost Principles at 2 CFR 200.403 and 404 establish that a cost must be reasonable for it to be allowable, and market prices must be considered when determining if costs are reasonable. 

We also have a responsibility to assure that a landowner has a credible estimate of market value before he or she makes a contractual commitment to sell.  Establishing qualification standards for appraisers and review appraisers consistent with 49 CFR 24.103(d) helps carry out that responsibility.

We revised the draft chapter as a result of the comment. See the new subsections 7.10, 7.11, 7.12, and 7.32B.




	242
	7.12 &
7.13

	FWS-R8-WSFR
	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: Approving every appraiser and review appraiser is a significant workload for WSFR Regions. Provide these requirements to the recipient and make it a condition of the award that it must use appraisers and reviewers with these qualifications. 
	

	243
	7.12 &
7.13

	MA-DF&G
	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: Authorize WSFR staff to approve appraisals [and by implication the qualifications of appraisers and review appraisers described in the respective reports] when they are submitted on a project-by-project basis. A State should seek preapproval only if: (a) it has a repeated pattern of inadequate appraisals/ appraisal reviews,  (b) it chooses to seek preapproval,  or (c) WSFR requires preapproval due to continued audit findings for inadequate appraisals and appraisal reviews. Otherwise the preapproval requirement for appraisers and review appraisers should be moved to Best Management Practices for use by recipients less experienced with real property acquisition. 
	

	244
	7.12 &
7.13

	NH-F&GD
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Delete the preapproval requirement. Authorize WSFR staff to approve appraisals project-by-project unless the State repeatedly has inadequate appraisals and reviews. States can accept risk of nonacceptance if WSFR finds fault with an appraisal.
	

	245
	7.12 &
7.13

	GA-DNR
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: As long as the appraiser and review appraiser meet the requirements of section 7.12 and the review appraiser meets section 7.13, then it should be unnecessary for USFWS to approve the selection before using them. The appraiser and review appraiser should include in the appraisal and review appraisal proof that they meet the criteria established in section 7.12 A(1)-A(5) and 7.13 for the review appraiser.
	

	246
	7.12 &
7.13

	OH-DNR
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Clarify whether FWS must approve an appraiser each time used. The probable intent was that, once approved, an appraiser: (a) would be available for use for a period of years, or (b) need only provide proof in subsequent assignments that they met the criteria and have been approved. 
	

	247
	7.12 &
7.13

	IN-DNR
	Issue: Prior approval of appraiser/review appraiser.
Comment: The section requires FWS to review and approve the qualifications of an appraiser each time he or she is used even if the appraiser previously qualified with professional designations, and if the appraiser completed other recent appraisals. This will burden FWS and the States. It should suffice for States to select appraisers who qualify under section 7.12 and review appraisers who qualify under sections 7.12 and 7.13.
	

	248
	7.12 &
7.13

	WA-DF&W
	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: We screen potential contract appraisers and review appraisers for education, experience, and credentials before awarding biennial personal-service contracts. Our required qualifications meet and exceed the qualifications in 520 FW 7.12. A streamlined process for prior approval of our contract appraisers should be an alternative to the burdensome project-by-project review.
	

	249
	7.12 &
7.13

	VA-DGS
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Consider preapproval of a pool of qualified appraisers and review appraisers by property type to bypass  acquisition-specific approvals.
	

	250
	7.12 &
7.13

	DE-DNR&EC
	Issue: Prior approval of qualifications of appraiser/review appraiser.
Comment: Appraisals in Delaware are completed before submitting a proposal because we are unsure if we have a willing seller. WSFR approval of appraisers and review appraisers in advance may waste WSFR staff time.
	

	251
	7.12 &
7.13

	VA-DG&IF
	Issue: Qualifications of appraiser/review appraiser.
Comment: Under 7.12 A, reduce requirement to State Certified General Appraiser following USPAP and State requirements.
	

	252
	7.12 &
7.13

	VA-DG&IF
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Under 7.12 B, consider: 
(a) accepting a State’s established procurement qualifications and procedures; 
(b) preapproving a pool of qualified appraisers and review appraisers; or 
(c) reviewing qualifications in compliance documents submitted by States in the grant application package.
	

	253
	7.12 &
7.13

	CO-P&W
	Issue: Qualifications of appraiser/ review appraiser.
Comment: These standards for appraisers and review appraisers will severely limit an already narrowing market of appraisal contractors in CO. In the past 5 years, CO has lost at least ¼ of its qualified appraisers willing to do this work, and we are told that the recently enacted CO standards have made this work prohibitively time-consuming and costly, and they can do much more profitable work without these burdens. Now CO Parks and Wildlife will be subject to these additional Federal standards. Land trusts will not be subject to these additional standards, so CO Parks & Wildlife will have a much harder time competing against nonfederally funded programs for the good appraisers. The result is that CO Parks & Wildlife will likely be the LESS-qualified experts, as the MORE-qualified experts will be able to refuse this work for work with a better profit margin. It’s understandable that some States, which have no oversight on this issue should be subject to this set of standards, but the CO Dept. of Regulatory Agencies has already established qualification standards that are above licensing standards. We propose that FWS review the qualification standards of States with their own qualification standards and the high-caliber appraisal products produced in those States.  If USFWS finds the standards acceptable, then don’t impose additional standards.  
	

	254
	7.12 &
7.13

	WV
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: States should be responsible for approving appraiser certification following Federal guidelines. Under 7.12(B), FWS should preapprove list of certified appraisers so that each application does not have to be reviewed and approved by USFWS.  This will expedite process.  
	

	255
	7.12 &
7.13

	CT-DE&EP
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Give States the option of self-certifying review appraisers for 3-5 years and have WSFR staff approve list.
	

	256
	7.12 &
7.13

	OR-WEB
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Allow States to establish appraisal guidance for subgrantees consistent with USFWS requirements for appraisers instead of case-by-case USFWS approval of appraisers.
	

	257
	7.12 &
7.13

	MN-DNR 
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Section is unclear on timing and duration of approval of appraisers and review appraisers. Can qualified appraisers and review appraisers be identified before identifying acquisitions?  How long will approval be valid? Longer-term preapprovals for appraisers and reviewers would facilitate contracting for appraisals. 
	

	258
	7.12 &
7.13
	NJ-DEP
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: The requirement that FWS approve qualifications of appraiser and review appraiser will slow the process unnecessarily. All appraisers and review appraisers must be licensed, so this is an unnecessary additional burden on the State and Service. To streamline, the State will seek FWS preapproval of all 35 appraisers with which it contracts and all six of its review appraisers.
	

	259
	7.12 &
7.13

	OK-DWC
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: There’s no time frame for FWS to approve the qualifications of the appraiser and review appraiser before the recipient commits to using them. We are bound by State purchasing rules. When we solicit appraisers, we provide them with a time frame for the work to be accomplished and they bid on it accordingly. We want to award the bid in a timely manner and allow enough time for the work to be completed without having to rebid the project. 
	

	260
	7.12 &
7.13
	CT-DE&EP
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: WSFR should provide the States with a list of approved appraisers in the State who are familiar with natural-resource acquisitions. Host training on regular basis to ensure review appraisers retain qualifications. 
	Response #96: The final version of the chapter does not require the Services’ approval of appraisers and review appraisers before the recipient (a) contractually commits to use their services or (b) assigns them work in the case of State employed appraisers and review appraisers. Recipients will still be able to request prior approval of specific review appraisers if they wish to do so. The Service will not be able to identify a national list of all qualified appraisers, much less a list of all qualified appraisers within each State. However, we will explore the possibility of making our approval of specific review appraisers available to all. We are working with the Office of Valuation Service in the Department of the Interior to develop online training for review appraisers. We anticipate that it will be available by Jan.1, 2019. Except in the limited situations where a temporary waiver will be possible, recipients will have until Jan. 1, 2020, before they must use only those review appraisers who meet the new qualification standards.   

We revised the draft chapter as a result of the comment. See the new subsections 7.10B, 7.11C, and 7.32B.

	261
	7.12 &
7.13
	CT-DE&EP
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: It’s unreasonable to question qualifications of our appraisers. We contract with engineers for high-cost construction projects in the same grant programs. Their qualifications are not questioned.
	Response #97: The contracting process for construction involves competitive bidding, surety bonds, the use of contracting officers’ technical representatives, and well documented standard construction techniques, all of which protect the interest of the recipient. The recipient has a strong incentive to ensure that the construction project results in a well-built structure because it will be operating and maintaining the structure for its useful life. The situation with appraisals is different.       

Land acquisition is governed in part by the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970. Its primary purpose is to ensure that landowners are treated fairly when public funds are used to buy their land. We must take special care when the buyer qualifies for the simplified procedures at 49 CFR 24.101(b) because the buyer only has to inform the landowner of what the buyer believes the property is worth and that it will not acquire the property if it doesn’t reach an amicable agreement on the purchase price. A key element in ensuring fairness is to obtain a credible estimate of the market value of the landowner’s property. The Service will do this by requiring that the estimate of value be based on an appraisal confirmed by an appraisal review. This approach is authorized at 49 CFR 24, Appendix A, Section 24.101(b)(1)(iv) and (2)(ii). The unique characteristics of each parcel and the real property interests associated with that parcel require us to rely on the credibility of the appraisal. Establishing qualifications for review appraisers is one of the ways we ensure that credibility.

We did not revise the draft chapter as a result of the comment.

	262
	7.12 &
7.13
	DE-DNR&EC
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Requiring WSFR approval and oversight at this very detailed level is inconsistent with how States deal with other projects that require licensed contractors. For construction, the burden is placed on the State to ensure that they have licensed engineers and contractors. WSFR does not review their credentials.
	

	263
	7.12 &
7.13
	ME-DIF&W 
	 Issue: Qualifications of appraiser/review appraiser.
Comment: Appraisers are State-licensed and must comply with continuing education as part of that process. Maine maintains a list of appraisers approved to do work for its agencies. Allowing us to draw names from that list for work on Service projects or submit that list for acceptance by the Service would facilitate our work. In most cases we use State funds to match Federal money. The State land bond program, Land for Maine’s Future, requires an appraisal review. However, the State does not license appraisal reviewers, so requiring a specially certified review appraiser is not practical. Currently, a licensed Certified General Appraiser can do appraisal reviews. We want the original appraisal to be valid and understandable to a lay person, but we do not want someone deemed less capable doing our appraisals. The three appraisers we use are not qualified as review appraisers by The Appraisal Institute. Each said that the courses for appraisal review certification are not readily available. Imposing a certification burden that Maine does not require would not be well received.  The administrators of the State land-bond process, which we use as match, have not looked favorably at the use of out-of-State appraisers as reviewers.   
	Response #98: We added to the options available under the review appraiser qualification standards by adding an online course that the Service will develop in cooperation with the Department of the Interior’s Office of Valuation Services.  This will make it much easier and less expensive to satisfy the training requirement. 

Recipients are subject to procurement standards at 2 CFR 200.319, Competition, which has implications for selection of review appraisers.  It reads:
The non-Federal entity must conduct procurement in a manner that prohibits the use of statutorily or administratively imposed State or local geographic preference in the evaluation of bids or proposals, except in those cases where applicable Federal statutes expressly mandate or encourage geographic preference. Nothing in this section preempts State licensing laws.  …
Section 200.319 is relevant to the selection of review appraisers because the job of a review appraiser is normally limited to evaluating an appraisal for compliance with appraisal standards and generally accepted appraisal practices. It is not essential that a review appraiser visit the subject property or the State where the subject property is located in the programs to which this chapter applies. The final version of the draft chapter states this explicitly.

We revised the draft chapter as a result of the comments. See the new sections 7.10, 7.11, and 7.12.

	264
	7.13
	FWS-R1-WSFR
	Issue: Qualifications of appraiser/review appraiser.
Comment: Delete this section because we should not require a higher level than what is required under the standards of the Department of the Interior’s Office of Valuation Services (OVS).  
	Response #99: The criteria for hiring staff in a public agency are not necessarily the same as choosing: (a) a fee appraiser from a pool of Statewide bidders for a short-term contract, or (b) a fee review-appraiser from a Nationwide pool of bidders.  To our knowledge, Arizona is the only State that may have regulations requiring the use of a review appraiser certified in Arizona even if the appraisal review is completed outside Arizona without a visit to the subject property.  

We did not revise the draft chapter as a result of the comment.

	265
	7.13
first para-graph
	NY-DEC
	Issue: Qualifications of appraiser/review appraiser.
Comment: It’s impossible for the State to meet requirements in this section without contracting a review appraiser. This will cost more money and time. These qualifications are not feasible without support from WSFR.
	Response #100: The revised chapter affirms that costs associated with:
(a) Obtaining the services of qualified appraisers and review appraisers are eligible in all WSFR-administered programs if they meet the general criteria for allowability.
(b) Training State-employed review appraisers to meet the qualification standards are eligible in the Wildlife Restoration program and the Sport Fish Restoration program.
We are working with the Office of Valuation Service in the Department of the Interior to develop online training for review appraisers.  We anticipate that it will be available by Jan. 1, 2018. Except in the limited situations where a waiver will be possible, recipients will have until Jan. 1, 2020, before they must use only those review appraisers who meet the new qualification standards.  
The chapter delays the effective date of the review-appraiser qualification standards until January 1, 2020. Even after that date, the chapter authorizes a waiver for State-employed review appraisers for up to 3 months for training and 1 year for experience. 

We revised the draft chapter as a result of the comment. See the new subsection 7.11B(2)(a) and section 7.12.

	266
	7.13, Alter-native A
	FWS-R1-WSFR
	Issue: Qualifications of appraisers/review appraisers.
Comment: The MAI designation is only required to achieve a certain grade level in OVS, so it’s more of an incentive than a requirement.
	Response #101: We deleted professional society designations as part of an alternative for meeting-review appraiser qualification standards. 

We revised the draft chapter as a result of the comment. See the new section 7.11.

	267
	7.13
	VA-DGS
	Issue: Qualifications of appraiser/ review appraiser.
Comment: It’s unlikely that there’s been sufficient volume in VA over the last 3 years of real property transactions similar in scope and complexity to the type of property to be acquired that an appraiser has completed 12 technical appraisal reviews. Even if there’s one such appraiser, it’s unlikely there are two. VA procurement guidelines discourage repeated use of the same vendor.  
	Response #102: We reduced the minimum number of completed technical appraisal review reports to eight during the last 10 years or four during the last 5 years.

Recipients are subject to procurement standards under a financial assistance award at 2 CFR 200.319, Competition, which have implications for selection of review appraisers.  It reads:
The non-Federal entity must conduct procurement in a manner that prohibits the use of statutorily or administratively imposed State or local geographic preference in the evaluation of bids or proposals, except in those cases where applicable Federal statutes expressly mandate or encourage geographic preference. Nothing in this section preempts State licensing laws.  …
Section 200.319 is relevant to the selection of review appraisers because the job of the review appraiser is normally limited to evaluating an appraisal for compliance with appraisal standards and generally accepted appraisal practices. It is not essential that a review appraiser visit the subject property or the State where the subject property is located in assignments for the programs to which this chapter applies. The final version of the draft chapter states this explicitly.
Therefore, recipients or other buyers must not restrict the pool of potential review appraisers to those: (a) certified as an appraiser in the recipient’s State, (b) certified as an appraiser in a State with a reciprocity agreement with the recipient’s State, or (c) approved for temporary practice in the recipient’s State. 

One commenter recommended the formation of a working group of State and Federal personnel to ensure that any appraisal review requirements are workable. The design of the review process for this chapter gives abundant opportunities for States and the Service’s Inter-Regional lands team to demonstrate that other approaches to comments, concerns, and proposed revisions are better than what is proposed in this comment table and the final version of the chapter.

The commenter from Alaska asked how many appraisers and review appraisers in her State would be able to meet the proposed qualification standards.  Alaska has the option of selecting from a Nationwide pool of qualified review appraisers because 2 CFR 200.319 prohibits a statutorily or administratively imposed geographic preference.  However, we have made it easier for all recipients to find qualified review appraisers in their States by reducing the minimum number of technical appraisal review reports that a review appraiser must have completed to eight reports during the last 10 years or four during the last 5 years. We are also working with the Office of Valuation Service in the Department of the Interior to develop online training for review appraisers. It will provide a much easier and much less costly way for review appraisers to meet the qualification standards. We anticipate that the online training will be available by the end of 2018. Except in the limited situations where a waiver will be possible, recipients will have until Jan. 1, 2020, before they must use only those review appraisers who meet the new qualification standards.  

We revised the draft chapter as a result of the comment. See the new sections 7.11 and 7.12





















	268
	7.13
	VA-DG&IF
	
	

	269
	7.13
	VA-DGS
	Issue: Qualifications of appraiser/ review appraiser.
Comment: Set the minimum number of completed technical appraisal review reports at six.
	

	270
	7.13

	CT-DE&EP
	Issue: Qualifications of appraiser/ review appraiser.
Comment: Very few appraisers in our Region would qualify with the proposed qualification standards.
	

	271
	7.13
	DE-DNR&EC 





	Issue: Qualifications of appraiser/ review appraisers.
Comment: The qualifications at A-C  are problematic. We’re unsure if we have review appraisers that meet these qualifications.
	

	272
	7.13
	MA-DF&G
	Issue: Qualifications of appraiser/ review appraiser.
Comment: According to one of our most seasoned appraisers, in 34 years of experience, there was only one occasion in which he, or a member of his firm, completed 12 appraisal reviews in a 3 year period. Appraisers typically work on both appraisal and reviews. In most States, there are simply not enough appraisal-review opportunities in the market. This compounds the difficulty of meeting the requirements of this section. Massachusetts is small enough that certified review appraisals are not a large part of the market. The MA Dept. of Fish and Wildlife is the primary agency that requests certified review appraisals. Consequently, if the Dept. isn’t requesting the required number of reviews, the contracted appraisers will be unable to meet this standard. If the proposed review appraiser qualifications cannot be met and a State is forced to seek a review appraiser from another State, that reviewer won’t necessarily understand the market or have adequate knowledge of comparable sales in another State. It’s most appropriate that States contract with certified review appraisers in their own States. 
	

	273
	7.13

	Anonymous but referred to Ohio in comment 


	Issue: Qualifications of appraiser/ review appraiser.
Comment: The limited number of appraisers and review appraisers in Ohio could make land acquisition impossible. What are the options when you have only a handful of individuals who don’t meet deadlines for completion of the contract?
	

	274
	7.13

	NH-F&GD
	Issue: Qualifications of appraiser/review appraiser.
Comment: A reviewer from outside the State doesn’t necessarily understand the market or have adequate knowledge of comparable sales in another State.  It’s most appropriate that States contract with certified review appraisers in their own States. However, there may not be enough review appraisers in a State who have completed 12 appraisal reviews in a 3-year period. Appraisers typically work on both appraisals and reviews. In most States, there are simply not enough review appraisal opportunities in the market. Reconsider this entire very problematic section. Form a working group of State and Federal personnel to ensure that any appraisal-review requirements are workable.
	

	275
	7.12 & 7.13
	NH-F&GD
	Issue: Qualifications of appraiser/review appraiser.
Comment: The Qualification requirements for appraisers and review appraisers are very problematic and should be reconsidered.
	

	276
	7.13
	AK-DNR  submitted through
FWS-R7-WSFR 
	Issue: Qualifications of appraiser/ review appraiser
Comment: I asked in the webinar if AK has adequate appraisers and review appraisers in the State to meet these proposed mandates, but was not adequately addressed.
	

	277
	7.13
	ID-DF&G
	Issue: Qualifications of appraiser/ review appraiser
Comment: Completion of 12 appraisal reviews in the past 3 years is excessive.
	

	278
	7.13
	PA-GC
	Issue: Qualifications of appraiser/review appraiser.
Comment: There are some numbers in the appraisal qualifications. We should be very careful because we do not use a lot of reviews, maybe 12 technical reviews in 10 years. It may be difficult to find appraisers with a certain number of appraisals in a given time frame. Even if there are enough candidates willing to bid, the cost will almost surely dramatically increase.   
	

	279
	7.13
	ID-DF&G
	Issue: Qualifications of appraiser/review appraiser.
Comment: Alternative C(2)(a) 
We must receive a commitment from the State agency that its review appraiser will meet the qualification standards in Alternative A or B no later than 3 years from the date of the waiver. 
A State cannot commit to a private individual meeting qualification standards. Untenable requirement. 
	Response #103: This proposed requirement applied only to State-employed review appraisers in the original draft. The final version of the chapter no longer has this language. 

We revised the draft chapter as a result of the comment. See the new sections 7.11 and 7.12.
 

	280
	7.12 & 
 7.13
	AK-DNR
	Issue: Qualifications of appraiser/ review appraiser
Comment: Provide a list of qualified review appraisers to each State.
	Response #104: We will not be able to do this. However, in almost all States a recipient is not limited to the use of review appraisers certified by the State where the subject property is located. The new qualification standards are simpler, so it should be easier to determine if an appraiser meets the qualification standards. The Service is also working with the Office of Valuation Services in the Department of the Interior to provide online training for review appraisers, which will be available on demand. This will make it much easier to meet the training requirements of the new qualification standards.

We did not revise the draft chapter as a result of the comment. See the new sections 7.11 and 7.12.

	281
	7.13A&B
	NJ-DEP 
	Issue: Qualifications of appraiser/ review appraiser.
Comment: Alternative A sets forth an experience criterion and a requirement that a review appraiser have a professional-growth designation from one the three appraisal organizations. These designations are only available to members of the listed organizations. Section 1122(d) of Title XI of the Financial Institutions Reform, Recovery, and Enforcement Act (FIRREA) reads:
Criteria established … for appraiser qualifications in addition to State certification or licensing may include education achieved, experience, sample appraisals, and references from prior clients. Membership in a nationally recognized professional appraisal organization may be a criterion considered, though lack of membership therein shall not be the sole bar against consideration for an assignment under these criteria.
Accordingly criterion 2 of Alternative A is inappropriate. 

Alternative B sets forth minimum training and experience and requires submission of a work sample by the review appraiser. Until very recently, 32 classroom hours covering different material were not available for review appraisers. There is a standard 8-hour course for review appraisers. The criterion should be reduced to require 8 classroom hours along with the review experience. 
Put the words and and or in this section to make the requirements clear.     
	Response #105: A fee review appraiser could have qualified under Alternatives A or B in Section 7.13 in the original draft.  Alternative B did not require a professional society designation, so there is no conflict with the commenter’s quotation from FIRREA. 

The words “and” and “or” in this section of the original draft were unnecessary to clarify that a review appraiser may qualify under either Alternative A or B because the opening sentence in Section 7.13 reads in part: “…we must make sure that those review appraisers meet one of the three qualifications alternatives in sections A-C  below.” 

We are working with the Office of Valuation Service in the Department of the Interior to develop online training for review appraisers. It will provide a much easier and much less costly way for review appraisers to meet the training requirements. We anticipate that the online training will be available by January 1, 2019. Except in the limited situations where a waiver will be possible, recipients will have until Jan. 1, 2020, before they must use only those review appraisers who meet the new experience and training requirements.  

We revised the draft chapter as a result of the comment. See sections 7.11 and 7.12 in the final version of the chapter. 


	282
	7.13
	ID-DF&G 
	Issue: Qualifications of appraiser/ review appraiser.
Comment: Why the need for a second alternative given alternative C provides for the exception?
	Response #106: Alternative C in the original draft applied only to State-employed review appraisers. These qualifications standards also apply to fee review appraisers.  

We did not change the draft chapter as a result of the comment, but we revised the qualification standards for review appraisers. See sections 7.11 and 7.12 in the final version of the chapter. 

	283
	7.13A&B
	NJ-DEP
	Issue: WSFR staff unqualified for proposed responsibility.
Comment: Alternative B requires a review appraiser’s work sample. The Service does not have the expertise to review it. Remove this requirement.
	Response #107: We deleted the work sample requirement.

We revised the draft chapter as a result of the comment. See the new section 7.11.


	284
	7.13

	Anonymous
	Issue: Qualifications of appraiser/ review appraiser.
Comment: By using specific criteria and limiting to members of certain organizations, isn’t a market for these services being created? Will the fees charged be competitive or will States be subjected to increased prices because of the demand based on FWS criteria?
	Response #108: A new Government-wide regulation at 2 CFR 200.319 became effective in December 2013. It applies to procurement under a financial assistance award, and it requires competition in the selection of a review appraiser.  It reads:  
The non-Federal entity must conduct procurement in a manner that prohibits the use of statutorily or administratively imposed State or local geographic preference in the evaluation of bids or proposals, except in those cases where applicable Federal statutes expressly mandate or encourage geographic preference. Nothing in this section preempts State licensing laws.  …
This prohibits a State recipient from limiting selection of review appraisers to those certified by the State where the subject property is located. To our knowledge, the only exception may be AZ.  Recipients will be able to select a review appraiser from a national pool of qualified candidates. This should preclude escalation of fees. 

We did not revise the draft chapter as a result of the comment.

	285
	7.13
	FWS-R4-WSFR

	Issue: Qualifications of appraiser/review appraiser.
Section 7.13, Alternative C(1) reads:
We may approve a State-employed review appraiser for a one-time, nonrenewable waiver of the qualification standards in Alternatives A and B, not to exceed 3 years if certain requirements are met.
Comment: Grandfather all in-progress appraisals (i.e., State has a signed contract for appraisal services).  Allow a grace period of 6-12 months for private appraisers to obtain the appropriate credentials, but not until the requirements are finalized.  
	Response #109:  We are working with the Office of Valuation Service in the Department of the Interior to develop online training for review appraisers. It will provide a much easier and much less costly way for review appraisers to meet the training requirements. We anticipate that the online training will be available by January 1, 2019. Except in the limited situations where a waiver will be possible, recipients will have until January 1, 2020, before they must use only those review appraisers who meet the new experience and training requirements.  

Two commenters suggest that we wait before we apply these qualification standards until there’s an audit finding on the review appraiser’s work. One of the reasons for the proposed review- appraiser qualification standards is the Inspector General’s recommendation in the audit, Management of the Coastal Impact Assistance Program, June 2013.  It reads: 
Require … grantees and subgrantees to obtain appraisal reviews that comply with Federal appraisal standards and ensure that the reviewers are competitively selected, do not present conflicts of interest, and have demonstrated the ability to perform appraisal reviews in accordance with Federal standards…
We cannot be simply reactive to every audit finding. We must be proactive to ensure that public funds are not used to pay landowners less than market value for their land. We must also ensure that landowners in all States consistently receive estimates of market value based on credible appraisals.

We revised the draft chapter as a result of the comment. See the new sections 7.11 and 7.12.


	286
	7.13
	GA-DNR
	Issue: Qualifications of appraiser/review appraiser.
Comment: Grandfather the review appraisers that States have been using for 6-12 months after these guidelines are official (similar to language in Alternative C). That would give them time to take the courses needed to complete the minimum 32 classroom hours or take the Appraisal Institute’s General Review Specialist class.
	

	287
	7.13
	OH-DNR
	Issue: Qualifications of appraiser/ review appraiser.
Comment: Authorize grandfathering. It will be hard to find review appraisers who meet the new standards. They may not take the required courses, especially if they have enough work. 
	

	288
	7.13
	CT-DE&EP
	Issue: Qualifications of appraiser/ review appraiser.
Comment: Our existing State-employed review appraiser will not meet the proposed qualifications. Don’t impose qualification standards unless there are audit findings or an issue with the review appraiser’s work.
	

	289
	7.13
	DE-DNR&EC
	Issue: Qualifications of appraiser/ review appraiser.
Comment: Provide standards or good business practices, but not requirements unless there’s a finding.
	

	290
	7.13
	FWS-R5
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Convene a small Federal/State working group to develop a more reasonable approach to reviewer qualifications that takes into account States with rigorous procedures for review appraiser selection. WSFR could assess States’ selection processes for review appraisers, and if adequately rigorous with high standards, then preapproval of qualifications of individual reviewers would not be required. 
	Response #110: The design of the review of this chapter gives abundant opportunities for States and the Service’s Inter-Regional   Lands team to demonstrate that another resolution of an issue is better than what’s proposed. If the Service were to certify each State’s selection process for review appraisers, as the commenter suggests, it would still have to design criteria for the certification, or the decision could be viewed as arbitrary. 

In the final version of the chapter, the recipient does not have to request approval of the appraiser’s and review appraiser’s qualifications before committing to use their services unless it wishes to do so. WSFR staff will review the qualifications in the appraiser’s and review appraiser’s reports that accompany the recipient’s request for approval of the acquisition of the real property for a specific price. To avoid any uncertainties associated with case-by-case approvals of qualifications immediately before purchase of real property, a recipient may request that the WSFR Regional Division give prior approval of several appraisers or review appraisers as candidates qualified for future assignments. This prequalified list of candidates must comply with 2 CFR 200.319, especially subsection 200.319(d). 

We revised the draft chapter as a result of this comment. See the new subsections 7.10B and 7.11C.

	291
	7.13
	VT-F&WD
	
	

	292
	7.13
	FWS-R5
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Develop a process for a State to self-certify, with WSFR concurrence, on a list of qualified review appraisers good for 3-5 years.
	

	293
	7.13
	VT-F&WD
	
	

	294
	7.14
	FWS-R1-WSFR
	Issue: Requirements exceed regulations.
Comment: While it makes some sense to have some standardized level of expertise for appraisers, the CFR does not require the Service to apply these regulations to WSFR grants. 
	Response #111: See the response to Comments 227–231.

We did not revise the draft chapter as a result of the comment.


	295
	7.14A
	NY-DEC 
	Issue: Qualifications of appraiser/ review appraiser.
Comment: In NY, each General Certified appraisal receives two independent reviews by State review appraisers who are required to meet strict minimum qualifications and certification. By requiring a General Certified review appraisal, NY would need to contract with a review appraiser. This will cost the State more money and time.
	Response #112: There will be no need for two reviews under 520 FW 7. 
New York’s  Certified General Real Estate Appraiser classification requires licensure as a Licensed Residential Real Estate Appraiser plus 3,000 hours of appraisal experience, half of which must be nonresidential. While nonresidential doesn’t necessarily mean rural, a Certified General Real Estate Appraiser is far more likely to have this experience than a licensed appraiser. Finally, the Certified General Real Estate classification requires more education and experience than the other classifications. Requiring appraisers and review appraisers to be Certified General Real Estate Appraisers will increase the likelihood of acquiring credible estimates of fair market value. 

We did not revise the draft chapter as a result of the comment.

	296
	7.14 B
	FWS-R5
	Issue: Requirements exceed regulations.
Comment: A recipient that qualifies for the simplified process is exempt from 49 CFR 103(d), so it is misleading to say that the Service is required to establish criteria for determining the criteria for determining the minimum qualifications and competency of appraisers and review appraisers. Revise section B to say that the Service has chosen to apply regulations at 49 CFR 24. 
	Response #113: Recommendation 17 in the June 2013 audit of the Coastal Impact Assistance Program stated “FWS [should] require grantee and subgrantees to provide evidence that appraisers have demonstrated the ability to complete appraisals in accordance with Federal standards.” The Service concurred with this recommendation. A Federal agency may continue to require certain provisions of subpart B despite the exemption at 49 CFR 24.101(b) (see 49 CFR 24, Appendix A, Section 24.101(b)(1)(iv) and (2)(ii)). In any case, the final version of the chapter does not have an equivalent of subsection 14B. 

We revised the draft chapter as a result of the comment. See the new subsection 7.5B(2)(b)(ii) and the new sections 7.10, 7.11, and 7.12.

	297
	7.14 B
	VT-F&WD
	
	

	298
	7.15
	FWS-R1-WSFR
	Issue: Appraisal services: codes of conduct, competition. 
Comment: We concur with A and request that B be deleted from chapter. 
	Response #114: We deleted Section 7.15 to shorten the chapter.

We revised the draft chapter as a result of the comments.

	299
	7.15
	FWS-R5
	Issue: Appraisal services: codes of conduct, competition.
Comment: We concur with 7.15 A, but delete 7.15 B through 7.15 C.  States understand they are governed by 2 CFR 200). Appraisers and review appraisers know that they must follow USPAP.
	

	300
	7.15
	VT-F&WD
	
	

	301
	7.15
	ID-DF&G 
	Issue: Requirements exceed regulations.
Comment: Rephrase to say States and other entities must abide by the relevant CFR’s. As worded, it appears WSFR is the policing power, which is inconsistent with a partnership.
	

	302
	7.15
	FWS-R5
	Issue: Requirements exceed regulations.
Comment: 49 CFR 24.102(n)(2) [referenced in section 7.15 D] is not required for a recipient who qualifies for the exemption at 49 CFR 24.101(b).
	

	303
	7.15
	VT-F&WD
	
	

	304
	7.15
	FWS-R8-WSFR
	Issue: Prior approval of qualifications of appraiser/ review appraiser.
Comment: Verifying the requirements of section 7.15 could be a significant burden. The Service could either: (a) check a certain percentage of the appraisals submitted, (b) have the grantee provide the verification and documentation before starting work, (c) verify on the same schedule as when an appraiser attends a USPAP update course, or (d) verify only when the new employees come on board 
	Response #115: We deleted Section 7.15 to shorten the chapter.

We revised the draft chapter as a result of the comment. See the new sections 7.10B and 7.11C.


	305
	7.16A(1)
	FWS-HQ-TRNG
	Issue: Appraisal standards.
Comment: Replace A(1) with: 
A buyer that follows the simplified acquisition procedures obtains:  (1) An appraisal that conforms to USPAP Standards 1 and 2 (unless the acquisition qualifies for a waiver valuation or other WSFR approved valuation method), and …
	Response #116: The final version of the chapter implements the recommendation.

We revised the draft chapter as a result of the comments. See section 7.13.


	306
	7.16
	FWS-R6-WSFR
	Issue: Administrative reviews by Service staff.
Comment: Address administrative/ compliance reviews. Address them because they are part of WSFR’s review and approval process for an appraisal and/or a technical appraisal review. UASFLA describes them in section C-1.
	Response #117: The final version of the chapter addresses administrative reviews by Service staff and includes a checklist for reviewing appraisals. 

We revised the draft chapter as a result of the comments. See the new subsection 7.32A(3) and the new Exhibit 3.

	307
	7.16 & 7.17
	OR-WEB 
	Issue: Appraisal standards.
Comment: A UASFLA (Yellow Book) appraisal may be better suited to a specific willing seller transaction, e.g., conservation easement or partial taking. Clarify that 7.16 A(1) standards are a minimum and do not preclude the use of a UASFLA appraisal.  
	Response #118: The commenter may be referring to the Yellow Book’s requirement that the before-and-after method be used to value a conservation easement.  The USPAP does not require the before-and-after method, but USPAP also does not prohibit its use. The recipient may use the UASFLA with the Simplified Procedures at its discretion.  However, the recipient should be aware that the Yellow Book assumes the full applicability of the Uniform Act and all provisions of 49 CFR 24 unless the scope of work dictates otherwise. 

 We did not revise the draft chapter as a result of the comment.         

	308
	7.17
	FWS-R5

	Issue: Appraisal standards.
Comment: This section applies mainly to the default procedures, which will be used very infrequently.  Move it to an exhibit on default procedures.
	Response #119: Most people will use the chapter as a reference, and the table of contents will enable them to quickly find the subject that interests them. We believe that this section answers a question that many users will have, especially those new to WSFR grant administration. 

We did not revise the draft chapter as a result of the comments. See the new section 7.14.

	309
	7.17
	VT-F&WD

	
	

	 310
	7.18

	FWS-R1-WSFR







	Issue: Jointly funded projects.
Comment: If the intention of 7.18B is for another Federal agency to be the lead for the appraisal, that should be specified. As stated, it implies that the lead is for the real property acquisition in its entirety.  We should only accept an appraisal and/or review prepared by another Federal agency and not yield the entire acquisition process.
	Response #120: Section B describes a nonmandatory procedure authorized at 49 CFR 24.6. Its implementation can vary depending on the terms of an agreement among the parties. At a minimum, the agreement must name the federally assisted activities that are subject to its terms and cite any policies and procedures beyond 49 CFR 24 that apply to activities under the agreement. The lead agency must assure that the project complies with the Uniform Act, but if one or more federally assisted buyers of real property in a joint project qualifies for the exemption at 49 CFR 24.101(b), the potential exists for different sellers in the same project area to receive different benefits. This could result in an allegation that the Federal Government allowed landowners to be treated arbitrarily by not ensuring the coordination of the land acquisition policies of different Federal agencies. We clarified the intended outcome of interagency coordination in a geographically or functionally related project in the final version of the chapter.   

A comment stated that this issue should not be included in a Service Manual because it is an internal matter for FWS or the Federal Government as a whole. The purpose of the Service Manual is to provide guidance or instructions to Service employees.  The requirements of a chapter apply to non-Federal entities only when they are applied to a recipient as a term or condition of a grant. 

We revised the draft chapter as a result of the comments. See the new section 7.15. 

	311
	7.18

	FWS-R4-WSFR

	Issue: Jointly funded projects.
Comment: I assume this means on a project-by-project basis.  From our experience with grants of this nature, this would add more work and potential delays without significant benefits.
	

	312
	7.18

	ID-DF&G
	Issue: Jointly funded projects.
Comment: Seems like an internal discussion item not for a Service Manual.
	

	313
	7.19
	FWS-R5
	Issue: Influence of project on appraised value.
Comment: 49 CFR 24.103(b) reads: 
The appraiser shall disregard any decrease or increase in the fair market value of the real property caused by the project for which the property is to be acquired, or by the likelihood that the property would be acquired for the project.
The requirement at 49 CFR 24.103(b) is confusing.  Don’t apply it to the simplified procedures. Buyers must simply follow USPAP on hypothetical conditions.
	Response #121: An example may help explain “project influence,” which is the situation described in section 7.19. Suppose a State agency announces that a new wildlife management area (WMA) will be established in a discrete area with natural boundaries. The agency indicates that it will buy the privately owned land from willing sellers. The prospect of a government agency entering the market typically increases the market value of the parcels to be acquired because: (a) landowners expect a higher price for their property because they know a declared buyer with financial resources is interested in buying their property, and (b) the earlier sales during the assembly of the parcels for the WMA would normally be used as comparables by appraisers. The resulting increase in market value would be due to the “project influence.”

Appendix A of 49 CFR 24 explains the purpose of the “project- influence’ provision at 49 CFR 24.103(b) as follows:
Section 24.103(b) Influence of the project on just compensation. As used in this section, the term “project” means an undertaking which is planned, designed, and intended to operate as a unit.  When the public is aware of the proposed project, project area property values may be affected.  Therefore, property owners should not be penalized because of a decrease in value caused by the proposed project nor reap a windfall at public expense because of increased value created by the proposed project.

The regulation at 49 CFR 24.103(b) requires appraisers to disregard “project influence” in estimating the market value. This is based on several U.S. Supreme Court decisions. Section B-10 of the Yellow Book requires appraisers to disregard project influence when estimating market value. The default procedures require the use of the Yellow Book standards, so project influence cannot be a factor in estimating market value under the default procedures. 

The simplified procedures do not require the use of the Yellow Book standards. They allow appraisers to follow USPAP only.  Frequently Asked Question (FAQ) 212 of the 2016-17 USPAP addresses the “project influence” situation described in section 7.19. The response to FAQ 212 advises the appraiser to use a hypothetical condition if the assignment requires the appraiser to assume that project influence would not influence the market value of comparable properties. The response states that 49 CFR 24’s prohibition of project influence would not be a jurisdictional exception. 

Despite the rationale in Appendix A for retaining 49 CFR 24.103(b), we have concluded that in practice it would be hard to evaluate how much influence a project has on the market value of parcels to be acquired where there is no threat of condemnation. This would be especially problematic when WMA’s are assembled over long periods of time as properties go on the market and acquisition funds become available. The application of the “project influence” provision to the simplified procedures could increase the difficulty of acquiring land from willing sellers. Therefore, the final version of the chapter no longer requires it. 

We revised the draft chapter as a result of the comments.  See the new subsection 7.5B(2)(b)(ii).

	314
	7.19
	VT-F&WD
	
	

	315
	7.19
	MA-DF&G
	Issue: Influence of project on appraised value.
Comment: Section 7.19A and B are confusing.  State that the buyer must follow USPAP requirements on hypothetical conditions.
	

	316
	7.19
	OR-WEB
	Issue: Influence of project on appraised value.
Comment: This section is confusing in its application. Does it apply to the simplified procedures, default procedures or both? State clearly that appraisers will not be required to act in a manner that’s inconsistent with applicable appraisal standards.  
	

	317
	7.19
	OR-WEB
	Issue: Influence of project on appraised value.
Comment: If 49 CFR 24. 103(b) applies to the simplified procedures, then consider allowing use of a jurisdictional exception instead of a hypothetical condition.
	

	318
	7.20 &
7.21
	FWS-R4-WSFR
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Section 7.20 reads: 
Yes, we must ensure that a buyer’s assignment to an appraiser and review appraiser includes conditions specific to the type of assignment.  
Comment: As touched on in section 7.5, Step 2, WSFR will now be required to provide prior approval of RFP’s and scopes of work.
	Response #122: The draft chapter that was distributed for public review in August 2014 did not require the prior approval of RFP’s and the scopes of work for appraisals and appraisal review, and the final version of the chapter no longer requires approval of hypothetical conditions, extraordinary assumptions, general assumptions, and limiting conditions before the appraiser begins work. However, the WSFR grants manager must review the completed appraisal report and appraisal review report when the recipient requests approval of the purchase of the real property for a specific price. If the improper use of extraordinary assumption, hypothetical conditions, and general assumptions could have affected the estimated value of the subject property, the grants manager must not approve the proposed acquisition. 

We revised draft chapters 520 FW 7 and 8 as a result of the comments. See the new section 7.17, the new subsections 7.18B and 7.32A(3), and Exhibit 2.

	319
	7.20 & 
7.21
	OR-WEB
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: USFWS can’t review all appraisal assignments in a timely way. Revise to read that recipient will ensure that applicable Exhibit 3 conditions will be included in appraisal instructions, whether or not required by grant award conditions. Recipient is advised to consult with USFWS if the applicability of any particular condition is unclear.
	

	320
	7.20 & 
7.21
	MN-DNR
	Issue: Prior approval of assignment conditions, extraordinary assumptions, 
and hypothetical conditions.
Comment: Requiring preapproval of the appraisal scope would make our appraisal process significantly less cost- effective and efficient. We describe these controls in our grant project statement and provide documentation of our processes when parcels are submitted for reimbursement. This level of documentation should be sufficient to ensure appraisal quality. The MN DNR has a highly trained, competent staff who are capable of developing an appropriate appraisal scope, and approving extraordinary assumptions and hypothetical conditions. Internal controls are in place to prevent conflicts of interest and ensure landowner protection.
	

	321
	7.20 &
7.21
	NJ-DEP
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: It’s unclear if the Service must preapprove the appraiser’s and review appraiser’s assignments. A required Service preapproval of the scope of work and assignment is unnecessary and will cause further delays. All scopes of work and assignments are consistent with the USPAP, so requiring preapproval is unwarranted. If this isn’t intended to be a preapproval, clarifying language could be added such as the phrase 
Upon receiving the appraisal and appraisal review, the Service shall ensure…
	

	322
	7.20 &
7.21
	VA-DG&IF
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment : It’s unclear if FWS must preapprove the appraiser’s and review appraiser’s assignment. Preapproval of scope of work and assignment is unnecessary since they must be consistent with the USPAP and State procurement procedures.
	

	323
	7.20 &
7.21
	DE-DNR&EC
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: Asking WSFR to review assignments to appraisers and review appraisers is impractical and will delay acquisition. In DE, appraisals are conducted before submitting a grant proposal and before knowing if we have an interested seller. Reviewing every potential project and all assignment language will burden WSFR staff. Exhibit 3 should read that these are acceptable conditions. Requiring that the appraisal comply with all the following conditions is unrealistic. We don’t always know about extraordinary assumptions until after the appraiser has gone into the field, so trying to get approval upfront is problematic. Clarify by stating that: 
upon receiving the appraisal and appraisal review, WSFR will ensure that the buyer’s assignment included conditions specific to the type of assignment…
 Exhibit 3 – Change from 
it must comply with the following conditions 
to 
following conditions are recommended to be included in the assignment.  
	

	324
	7.20 &
7.21
	ME-DIF&W
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: Under the proposed timelines for completion of appraisals, addressing the hypothetical conditions, general assumptions, and limiting conditions that a contracted appraiser intends to use is unrealistic.
	

	325
	7.20 &
7.21
	MA-DF&G
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: Under the proposed timelines for completion of appraisals, addressing the hypothetical conditions, general assumptions, and limiting conditions that a contracted appraiser intends to use is unrealistic.
	

	326
	7.20
	OR-WEB 
	Issue: Appraisal/appraisal review assignment conditions.
Comment: If other parties are intended to have access to the appraisal, the appraiser should identify them as intended users per USPAP.
	Response #123: The Department of the Interior’s Office of Valuation Services (OVS) approved the assignment condition in Exhibit 2 that lists the intended users. OVS advised us that it was not necessary to list OVS or the Inspector General even though both may review appraisals as part of their oversight of the Service’s grant programs. 

We did not revise the draft chapter substantively as a result of the comment.  See the last condition in each of the four lists of assignment conditions in the new Exhibit 2.

	327
	7.20 &
7.21
	FWS-R7
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: Can this be handled similar to standard assurances, which we could get the States to agree to and sign in advance annually?
	Response #124: See the response to R7’s comment 226 on section 7.12.

We did not revise the draft chapter as a result of the comment.


	328
	7.20
Exhibit 3
	DE-DNR&EC
	Issue:  Title search
Comment: Appraisers do not get title reviews and may not know the encumbrances and exceptions to title.
	Response #125: USPAP’s Standards Rule 1-2 reads:
In developing a real property appraisal, an appraiser must: … 
(e) identify the characteristics of the property that are relevant to the type and definition of value and intended use of the appraisal, including:
(ii) the real property interest to be valued; …
(iv) any known easements, restrictions, encumbrances, leases, reservations, covenants, contracts, declarations, special assessments, ordinances, or other items of a similar nature; and 
(v) whether the subject property is a fractional interest, physical segment, or a partial holding; …  

The final version of the chapter clarifies that under the simplified acquisition procedures, in which an appraisal must conform only to the USPAP, the appraisal identifies only the real property interests to be acquired by the buyer. Under the default acquisition procedures, in which an appraisal must conform to both the USPAP and the UASFLA, the appraisal must identify both the real property interest to be acquired by the buyer and the real property interest to be retained by the seller in a partial acquisition. 

We revised the draft chapter as a result of the comment. See the new subsection 7.32A(1)(a) and (b) and the new Exhibits 2 and  3.

	329
	7.20
Exhibit 3
	WA-DF&W
	Issue: Title search
Comment: As currently written, all property rights and interests of both parties, whether part of the acquisition or not, would need to be identified. This may be a step in identifying the larger parcel(s) in a UASFLA-compliant appraisal, but it is not required for a USPAP-compliant appraisal. Review  second sentence for clarity.
	

	 330
	7.20 & 7.21
	FWS-R1-WSFR
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: We disagree that the scope of work is the responsibility of the appraiser or review appraiser. The grantee would normally develop the scope of work for the bid process for the appraisal or review appraisal. The scope of work is what the contract appraiser would use to develop and submit a bid to the State.


	Response #126: The commenter’s opinion is inconsistent with the USPAP’s Scope of Work Rule and two Frequently Asked Questions published in the USPAP.  Appraisers on a WSFR-administered grant must comply with the USPAP.  It reads:
For each appraisal and appraisal review assignment, an appraiser must:
1. Identify the problem to be solved;
2. Determine and perform the scope of work necessary to develop credible assignment results; and
3.  Disclose the scope of work in the report.
...Appraisers have broad flexibility and significant responsibility in determining the appropriate scope of work for an appraisal or appraisal review assignment. … Determining the scope of work is an ongoing process in an assignment.  Information or conditions discovered during the course of an assignment might cause the appraiser to reconsider the scope of work. … If relevant information is not available because of assignment conditions that limit research opportunities (such as conditions that place limitations on inspection or information gathering), an appraiser must withdraw from the assignment unless the appraiser can modify the assignment conditions to expand the scope of work to include gathering the information; or use an extraordinary assumption about such information, if credible assignment results can still be developed.
USPAP ‘s Frequently Asked Question 151: Who determines the scope of work? 
Response: It is the appraiser’s responsibility to determine and perform the appropriate scope of work.
USPAP’s Frequently Asked Question 152: Is a scope of work specified by the client acceptable? 
Response: The scope of work specified by the client is acceptable only if it allows the appraiser to develop credible assignment results. If the scope of work specified by the client does not permit development of credible assignment results, the appraiser must either change the scope of work to what he or she determines is necessary to develop credible assignment results or withdraw from the assignment. 

We did not revise the draft chapter as a result of the comment. See the new section 7.18 in the final version of the chapter.

	331

	7.20 &
7.21










	FWS-R1-WSFR

	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: We do not include appraisal assignment conditions in the terms and conditions of the grant, nor do we require prior approval of any extraordinary assumptions, hypothetical conditions, general assumptions, or limiting conditions that an appraiser intends to use. The appraiser decides if any or all of these are appropriate.
	Response #127: The USPAP’s defines an assignment, in part, as: “1) An agreement between and appraiser and a client to provide an evaluation service…” 

The USPAP Scope of Work Rule states under Problem Identification: 
Assignment conditions include assumptions, extraordinary assumptions, hypothetical conditions, laws and regulations, jurisdictional exceptions, and other conditions that affect the scope of work. [emphasis added]

The USPAP’s response to Frequently Asked Question 152 states:  

The scope of work specified by the client [emphasis added] is acceptable only if it allows the appraiser to develop credible assignment results. If the scope of work specified by the client does not permit development of credible assignment results, the appraiser must either change the scope of work to what he or she determines is necessary to develop credible assignment results or withdraw from the assignment.  

49 CFR 24.103(a)(1) reads in part: 
The Agency acquiring real property has a legitimate role in contributing to the appraisal process, especially in developing the scope of work and defining the appraisal problem. 

It is appropriate for an appraiser’s client to identify in an assignment condition the need for a certain type of analysis that would require a hypothetical condition, e.g., to apply 49 CFR 24.103(b) for UASFLA appraisals. It is also appropriate to authorize the use an extraordinary assumption that would effectively permit the use of publicly available data to estimate prevalence of some physical feature of the subject property, e.g., wetlands.  Use of the public data could substitute for a potentially more accurate, but expensive, parcel-specific survey if the improved accuracy would do little to improve the accuracy of the estimate of market value.  

A common problem with extraordinary assumptions is that they are sometimes used as a substitute for an analysis that could improve the accuracy of the estimate of value. WSFR grants managers must not approve an appraisal that includes an improper extraordinary assumption. 

As part of a 2011-13 audit of the CIAP program, the IG reviewed the acquisition of 16 parcels in one State. It found improper extraordinary assumptions used in 10 of the 16 appraisals, any of which could have affected the appraiser’s estimate of market value.  The IG recommended that the Service review appraisals and appraisal reviews obtained by CIAP recipients to ensure compliance with Federal appraisal standards. The Service concurred with this recommendation, so we must review appraisals and appraisal reviews before we approve the acquisition of a parcel. We added a checklist to the final version of the chapter to help with that review.  The checklist will be available to recipients, appraisers, and review appraisers as well as Service grant specialists.

However, based on a review of the USPAP’s Scope of Work Rule and discussions with State real property specialists, we concluded that approval of extraordinary conditions and hypothetical conditions before the appraiser initiates work is impractical in many cases because appraisers often do not become aware of the need for extraordinary assumptions until they start work on the assignment. 

The final version of the chapter does not require approval of assignment conditions before the appraiser begins work, but a WSFR grant manager must approve the appraisal and appraisal review before he or she approves the purchase of the subject property for a specific price. If the grant manager cannot approve the appraisal because it included an improper extraordinary assumption and/or hypothetical condition that could have affected the estimated value, then the grant manager cannot approve the proposed acquisition of real property. 

The final version of the chapter adopts recommendations (a) and (c) by the commenter from Maine. The recommendation at (b) stated that hypothetical conditions used to establish value be resolved before the transfer of title, but sometimes the use of a hypothetical condition is necessary. See the USPAP, Frequently Asked Question 212. 

We revised draft chapters 520 FW 7 and 8 as a result of the comments. See the new section 7.17, the new subsections 7.18 and 7.32A(1), Exhibit 2, Assignment Conditions…, and Exhibit 3, Appraisal Checklist. 


	332
	7.20 &
7.21

	FWS-R4-WSFR
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: The requirement that the Service give prior approval must be put in scopes of work/RFP’s  to ensure appraisers can develop accurate bids.
	

	333
	7.20 &
7.21

	ME-DIF&W
	Issue: Assignment conditions.
Comment: An appraisal’s scope of work can be dealt with by requiring that: (a) FWS be designated an intended user, (b) hypothetical conditions used to establish value be resolved before the transfer of title, and (c) the buyer show that all property rights and interests used in establishing the value have been transferred in the final deed.
	

	334
	7.20 &
7.21

	WA-DF&W 

	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: The need for hypothetical conditions and extraordinary assumptions is not always apparent before the appraiser starts work, e.g., the appraiser discovers an underground tank, which the seller then agrees to remove as a condition of the sale.  The appraiser needs a hypothetical condition to appraise the property as if the tank were not there. 
	

	335
	7.20 &
7.21

	WA-DF&W
	Issue: Prior approval: hypothetical conditions, extraordinary assumptions.
Comment: The need for an extraordinary assumption or hypothetical condition is not always identifiable at the time of appraiser selection let alone at the grant-application stage. The acquiring agency works in collaboration with appraiser [and by implication review appraiser].
	

	336
	7.20 &
7.21
	ID-DF&G
	Issue: Requirements exceed regulations. 
Comment: Are sections 7.20 and 7.21 in addition to standard USPAP or UASFLA appraisals/review appraisals? If so, provide CFR reference that grants authority to establish additional conditions for a grant process. If not, delete since they are already established. 
	

	337
	7.20 &
7.21

	FWS-R5

	Issue: Prior approval of assignment  conditions, extraordinary assumptions, and hypothetical conditions.
Comment: The requirement that WSFR give prior approval to hypothetical conditions and extraordinary assumptions is especially problematic. WSFR staff is not as qualified to manage this process as State staff. Require that Service be designated an intended user of appraisal, but only recommend other conditions in Exhibit 3.  
Remove section 7.21B(1) because R5 does not issue an approval letter for a grant until after the appraisal and appraisal review are completed.  We can’t obligate funds until after we verify that the appraisal shows costs to be necessary and reasonable. … Generally, appraisers work with review appraisers and the State agency to decide when and how to use hypothetical conditions. Remove 7.21B(2) and replace it with language that the Service will review the use of hypothetical conditions, extraordinary assumptions and general assumptions and determine that an appraisal is unacceptable if it disagrees with the use and  application of these items.  Allow recipients to get pre-approval of hypothetical conditions, extraordinary assumptions, and general assumptions, but do not require it.
	

	338
	7.20 &
7.21
	VT-F&WD






	
	

	339
	7.20 &
7.21
	MA-DF&G
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: Extraordinary assumptions often exist in appraisals. They shouldn’t negatively impact the land acquisition process. It’s not practical to address every extraordinary assumption at the beginning of the process.
	

	340
	7.20 & 7.21
	MA-DF&G
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: Put the specific conditions for an assignment to an appraiser and review appraiser in an appendix as Best Management Practices
	

	341
	7.20 &
7.21
	ID-DF&G
	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: What resources will WSFR need to ensure that it will have trained staff to review/approve extraordinary assumptions, hypothetical conditions, general assumptions, and limiting conditions? And if additional resources can’t be made available, what impacts to existing program services can States expect?
	Response #128: As part of a 2011-13 audit of the CIAP program, the IG reviewed the acquisition of 16 parcels in one State. It found improper extraordinary assumptions used in 10 of the 16 appraisals, any of which could have affected the appraiser’s estimate of market value.  The IG recommended that the Service review appraisals and appraisal reviews obtained by recipients to ensure compliance with Federal appraisal standards. The Service concurred with the recommendation, so we must do administrative reviews of appraisals and appraisal reviews before we approve the acquisition of a parcel. We added a checklist to the final version of the chapter to help with that review.  The checklist will be available to recipients, appraisers, and review appraisers as well as Service grant specialists. The WSFR Training Branch will also work with the Department of the Interior’s Office of Valuation Services to develop online training that will be available to grant specialists in WSFR and State agencies as well as to appraisers and review appraisers This will help with the review of assignment conditions, extraordinary assumptions, and hypothetical conditions. 

The final version of the chapter does not require WSFR’s approval of assignment conditions, extraordinary assumptions, and hypothetical conditions before the appraiser begins work. However, a WSFR grant manager must approve the appraisal and appraisal review before he or she approves the purchase of the subject property for a specific price. If the WSFR grant manager cannot approve the appraisal because it included an improper extraordinary assumption and/or hypothetical condition that could have affected the estimated value, then he or she cannot approve the proposed acquisition. 

We revised draft chapters 520 FW 7 and 8 as a result of the comment. See the new subsection 7.11B(2)(a) and the new Exhibit 3, Appraisal Checklist.

	342
	7.20 & 7.21
	MA-DF&G
	Issue: Requirements exceed regulations.
Comment: The scope of work complies with USPAP, so WSFR review of the conditions is not a minimum requirement.
	Response #129: According to the Cost Principles, land acquisition requires the approval of the awarding agency.  Before giving it, we'd have to know that the cost is reasonable, which is one of the determinants of allowability. We need a credible estimate of market value to decide if the cost is reasonable.  According to USPAP, the credibility of the results of an appraisal assignment is always measured in the context of its intended use. The Service is one of the intended users, so the credibility will be measured in the context of (1) the applicable  Federal regulations, appraisal standards, and Service policies for the valuation of real property acquired with Federal financial assistance, and (2) the Service’s expectations based on its experience in reviewing past valuation products. The final version of the chapter will not require approval of assignment conditions, but a WSFR grant manager must approve the appraisal and appraisal review before he or she approves the acquisition of the subject property.  If the grant manager cannot approve the appraisal because it included an improper extraordinary assumption and/or hypothetical condition that could have affected the estimated value, then the grant manager cannot approve the proposed acquisition of real property. See sections 7.17 and 7.18 in the final version of the chapter, the revised Appendix 2, Assignment Conditions… , and the new Exhibit 3, Appraisal Checklist, Item 26.
We did not revise the draft chapters 520 FW 7 and 8 as a result of the comment.

	343
	7.21
Exhibit 3
	NONPROFIT-WPC
	Issue: Assignment conditions
Comment: Exhibit 3’s lists of assignment conditions for appraisals and appraisal reviews for both USPAP and UASFLA are extremely helpful and convenient.
	Response #130: The comment indicated approval of the Exhibit on Assignment Conditions.

We did not revise the draft chapters 520 FW 7 and 8 as a result of the comment. See the new Exhibit 2, Assignment Conditions…

	344
	7.20 & 7.21
	NH-F&GD
	Issue: WSFR staff unqualified for proposed responsibility.
Comment: FWS staff does not have training and knowledge to oversee the scope of services for this type of work.  Could impact our ability to get good appraisers and reviewers. This will require reviews and approvals before we know that we can reach an agreement with the seller.
	Response #131: As part of a 2011-13 audit of the CIAP program, the IG reviewed the acquisition of 16 parcels in one State. It found improper extraordinary assumptions used in 10 of the 16 appraisals, any of which could have affected the appraiser’s estimate of market value.  The IG recommended that the Service review appraisals and appraisal reviews obtained by CIAP recipients to ensure compliance with Federal appraisal standards. The Service concurred with this recommendation, so we must review appraisals and appraisal reviews before we approve the acquisition of a parcel. We added a checklist to the final version of the chapter to expedite that review.  The checklist will be available to recipients, appraisers, and review appraisers as well as Service grant specialists. The WSFR Training Branch will also work with the Department of the Interior’s Office of Valuation Services to develop online training that will be available to grant specialists in WSFR and State agencies as well as to appraisers and review appraisers. This will help with the review of assignment conditions, extraordinary assumptions, and hypothetical conditions. 

We did not revise the draft chapters 520 FW 7 and 8 as a result of the comment. See the new subsection 7.11B(2)(a) and the new Exhibit 3, Appraisal Checklist.

	345
	7.22
	FWS-HQ-WSFR-TRNG
	Issue: Clarify/reorganize/add/delete
Comment: Doesn’t add value. Unneeded.
	Response #132: We accepted these recommendations and deleted the section in the final version of the chapter. 

We revised the draft chapter as a result of the comments.


	346
	7.22

	ID-DF&G
	Issue: Clarity/reorganize/add /delete
Comment: An unneeded rationalization. 
	

	347
	7.22

	MA-DF&G 
	Issue: Requirements exceed regulations.
Comment: The chapter is too prescriptive.  Remove this section.
	

	348
	7.22
	FWS-R1-WSFR
	Issue: Requirements exceed regulations.
Comment: Justifications for statements are very narrow interpretations. Cost Principles are not as prescriptive as outlined in these chapters.
	Response #133: We accepted the recommendations to remove section 7.22 because it only explains why we established the policy instead of establishing the policy. However, the final version of the chapter continues to require that all assignments to appraisers and review appraisers include the appropriate conditions in Exhibit 2. The Service will not reject an appraisal or appraisal review if the appraiser or review appraiser did not receive an assignment with these conditions, but the Service must reject an appraisal or appraisal review with deficiencies that the assignment conditions were designed to prevent. Also, the Service will not be able to review an appraisal or appraisal review unless the Service  is designated as an intended user. The last assignment condition in each of the four sets of conditions in Exhibit 2 directs the appraiser or review appraiser to designate the Service as an intended user.

Many requirements in the proposed chapter including some of the required assignment conditions, are responses to serious problems documented in the June 2013 report on the Inspector General’s (IG) audit of the Coastal Impact Assistance Program. The IG made recommendations on several issues that the Service concurred with, including the Service’s responsibility to review and approve appraisals before the recipient draws down funds. 

We revised draft chapters 520 FW 7 and 8 as a result of the comments. See the new sections 7.17 and 7.18 in the final version of the chapter, and the new Appendix 2, Assignment Conditions.

	349
	7.22
	FWS-R5


	Issue: Prior approval of assignment conditions, extraordinary assumptions, and hypothetical conditions.
Comment: Subsections A-C are true, but Mandating assignment conditions and preapproving hypothetical conditions and extraordinary assumptions are not needed to ensure credible estimates of market value.  Remove section 7.22.
	

	350
	7.22
	VT-F&WD
	
	

	351
	7.25
	FWS-R1-WSFR
	Issue: Clarify/reorganize/add/delete.
Comment: Sections A and B on mass appraisal and project appraisal read more like definitions and should be moved to table 6-3 in the proposed 520 FW 6. 
	Response #134: Project appraisal is used only in this section. Mass appraisal is used in this section and 520 FW 7, exhibit 3. The new Table 6-2 in the revised version of 520 FW 6 now includes a definition of project appraisal and mass appraisal. 

We revised draft chapter 520 FW 6 as a result of the comment.

	352
	7.25
	MA- DF&G
	Issue: Requirements exceed regulations.
Comment: Subsection 7.25B goes above and beyond USPAP. The proposed 7.25B(1)(a-f) are very narrow and sets a difficult and unrealistic standard to achieve for a project appraisal. Parcels in a project appraisal would have to be nearly identical.
	Response #135: We included this section because the question has been asked on several occasions. These chapters address appraisals completed under both the USPAP and UASFLA (Yellow Book).  The subsection correctly states that a mass appraisal  is addressed  by USPAP and project appraisal is addressed by the UASFLA.  The conditions in subsection 7.25B(1)(a-f) closely follow the corresponding conditions in the UASFLA. 

We did not revise the draft chapters 520 FW 7 and 8 as a result of the comment. See the new section 7.20.

	353
	7.25
	ID-DF&G
	Issue: Clarify/reorganize/add/delete
Comment: Section B(3) reads: 
Project appraisal reports may be unacceptable if litigation is likely. 
It’s vague, ambiguous, and offers little guidance. What constitutes “the likelihood of litigation” in the lead-in sentence? Who determines that? This provides broad discretion that can be implemented differently and potentially creates conflict over interpretation.  
	Response #136: We included revised language on project appraisals in the final version of the chapter. It reads:

A project appraisal report is acceptable for almost all acquisitions in WSFR grant programs, except for use in a trial…

We revised draft chapters 520 FW 7 and 8 as a result of the comments.  See the new subsection 7.20B(1).
 

	354
	7.26

	FWS-R1-WSFR
	Issue: Appraisal life span.
Comment: Section adequately defines when an appraisal becomes outdated.
	Response #137: The comments indicate approval as written.

We did not revise the draft chapter as a result of the comments. See the new section 7.21.


	355
	7.26
	FWS-R5
	Issue: Appraisal life span.
Comment: We concur with 7.26 A. It’s useful
	

	356
	7.26
	VT- F&WD
	
	

	357
	7.26 & 7.27
	FWS-R4-WSFR
	Issue: Appraisal life span.
Comment: Restate section 7.26 to read:
When does an appraisal need to be replaced?  
An appraisal becomes outdated and should be replaced 6 months from its effective date or sooner if its value no longer reflects the conditions in the local real estate market.  This may be the result of…
Merge sections 7.26 and 7.27.
	Response #138: We changed the wording of the lead-in to this section, but we did not merge the sections. If we merged the content of the two sections, the resulting complexity would make it less reader friendly.

We revised the draft chapter as a result of the comment. See the new section 7.21.


	358
	7.27
	FWS-R1-WSFR
	Issue: Appraisal life span.
Comment: Delete this section, and rely on the criteria in section 7.26.
	Response #139: Section 7.27 in the original draft provide some level of assurance to recipients that the appraised value will not change for a specific time period as long as no sudden unforeseen event occurs and the local real estate market remains stable. The buyer would not even have to consider the effect of unforeseen events or changes in the real-estate market if it enters into an option agreement or a contingent purchase agreement immediately after completion of the appraisal review. The commenter from AK assumed incorrectly that the acquisition would always have to close during the life span of the appraisal, but section 7.27 only requires that any of the following actions take place during the life span of the appraisal: (a) completion of the legal closing, (b) entering into a purchase agreement to buy the property at a specific price or a price contingent on obtaining the appraised value as approved by a review appraiser, or (c) entering into an option agreement, which  commits the landowner to sell at a specific price but does not commit the buyer to buy the property.   

In the final version of the chapter, we reorganized section 7.27 (7.22 in the final version of the chapter) and extended the “default” life span of an appraisal from 6 to 12 months in recognition of the significant delays that State agencies face in getting approval for their proposed land purchases. The final version of the chapter also authorizes a short extension of the 12-month life span if the recipient: (a) requests the extension in advance of the expiration of the 12-month life span, (b) shows that the closing or contractual agreement on a purchase price is imminent after the expiration of the 12-month life span, and (c) supports the request for an extension with the appraiser’s written analysis of the local real estate market  showing that any changes have not been significant to affect the estimate of value and that market trends do not indicate such a change before the projected date of closing or contractual agreement on the purchase price.  

We deleted Alternative B in the final version of the chapter because the total life span would have to be similar to that in the revised equivalent of Alternative A in the final version of the chapter. As such, it would probably have little appeal as an alternative. 

The R8 commenter recommended that we define effective date, and suggested the use of alternative terms. The Yellow Book uses both effective date and date of valuation but seems to prefer the latter. USPAP uses only effective date. The final version of the chapter uses effective date because appraisers are trained in USPAP,and effective date would be more easily understood by nonappraisers than date of valuation. The final version of chapter 520 FW 6 defines effective date. We’ll distinguish between effective date and date of report, which is the date of the transmittal letter of the appraisal report or the date the report was prepared if the report lacks a transmittal letter.

The R8 commenter recommended that we allow the use of a letter of  update or a supplement that looks at new comparable properties to the original appraisal. If the appraiser has to look at new comparable properties, it will be a new assignment.  Efficiencies are possible under certain conditions by incorporating specified information and analysis from the prior report. Nevertheless, a new report is required, which will require a new appraisal review.  See Advisory Opinion 3 in the 2016-17 edition of the USPAP. 

The interpretation of the commenter from the VA Dept. of General Services is correct.

We revised draft chapters 520 FW 6 and 7 as a result of the comments.




	359
	7.27
	FWS-R7
	Issue: Appraisal life span.
Comment: Most R7 acquisition has taken several years to close. States will have to pay more for appraisals or updates.
	

	360
	7.27
	FWS-HQ-WSFR-TRNG
	Issue: Appraisal life span.
Comment: Is a 3-month extension of the life span adequate?  Could we allow 6 months? Time and money to complete another appraisal could be significant. Acquisition takes time. 
	

	361
	7.27
	FWS-R5
	Issue: Appraisal life span.
Comment: A 6+3 month option is inadequate. For many acquisitions, 12-months are inadequate. Change to: “The buyer has 12 months from the effective date…” and “the grantee may ask our approval to use the appraisal for 6 more months…” Neither we nor State grant managers have seen a review appraiser assign a life span to an appraisal. An appraiser would be the most appropriate party to do this. Allow either an appraiser or review appraiser to assign a life span.
	

	362
	7.27
	VT-F&WD
	
	

	363
	7.27
	CT-DE&EP
	
	

	364
	7.27
	WV
	Issue: Appraisal life span.
Comment: Under Alternative A, disagree with appraisals becoming out of date after 6 months. To ensure enough time for State and Federal compliance, appraisals should be good for 12 months.
	

	365
	7.27
	FWS-R8-WSFR
















	Issue: Appraisal life span.
Comment: It’s difficult to get an appraisal reviewed in less than 2-3 months.  If there’s a delay in getting the appraisal to the reviewer, the appraisal could expire as soon as it is reviewed and approved.

The term effective date is not one that is normally used when considering an appraisal. The two dates that are important are the valuation date and the date of the report.  Define the term.

As an alternative to getting a new appraisal and appraisal review when an appraisal becomes outdated, allow the original appraiser to submit a letter update or supplement that looks at new comparable properties. 
	

	366
	7.27
	CA-WCB
	Issue: Appraisal life span.
Comment: Appraisals should be valid for 1 year unless the market is rapidly changing. The appraisal review process alone can take upwards of 2-4 months. 
	

	367
	7.27
	ID-DF&G
	Issue: Appraisal life span.
Comment: Invalidating appraisals after 6 months may be untenable. We must get budget appropriation from the legislature for land acquisition. Our legislature meets only Jan-Apr. Recommend appraisals be valid for 12 months to accommodate State purchasing requirements. Besides significant changes and sudden unforeseen events will protect the buyer/seller from changes in valuation. 
	

	368
	7.27
	VA- DG&IF
	Issue: Appraisal life span.
Comment: The 6-month time frame for the life of an appraisal is too short. It should be at least 12 months with up to two 3-month extensions.
	

	369
	7.27
	VA-DGS 
	Issue: Appraisal life span.
Comment: We interpret the opening sentence in Alternative A to mean: As long as an option or purchase agreement is entered into within 6 months from the appraisal’s effective date, the legal closing may occur any time afterwards unless the appraisal becomes outdated because of one of the events described in section 7.26. If this interpretation is incorrect, extend the 6-month life span to 12 months with up to two 3-month extensions.  
	

	370
	7.27
	OR-WEB
	Issue: Appraisal life span.
Comment: Use a 1-year life span, which is used by the Bureau of Land Mgmt, Natural Resources Conservation Service, and Bonneville Power Administration.  Keep the 6-month extension if you extend the default life span to 1 year.
	

	371
	7.27
	IN-DNR
	Issue: Appraisal life span.
Comment: Land-acquisition transactions typically take about a year. A 1-year life span is much more realistic, and will eliminate need to obtain new appraisals.
	

	372
	7.27
	Anonymous but commenter referred to Ohio
	Issue: Appraisal life span.
Comment: A 1-year life span is more realistic. When does clock start ticking -- at the effective date of the appraisal or end of review process?  
	

	373
	7.27
	Anonymous
	Issue: Appraisal life span.
Comment: Life span of 1 year is needed.
	

	374
	7.27
	OR-DF&W
	Issue: Appraisal life span.
Comment: In some markets, an appraisal with a 6-month life span may be outdated by the time the review is received and accepted by FWS.
	

	375
	7.27
	NY-DEC 
 
	Issue: Appraisal life span.
Comment: Section doesn’t mention an appraisal expiration date.  Keep all items for Alternative A & B, and add a maximum of at least 1 year for the valuation date in the appraisal. 
	

	376
	7.27
	NONPROFIT-WPC
	Issue: Appraisal life span.
Comment: Default appraisal life span of 1 year (rather than 6 mos.) and extension of 6 mos. (instead of 3 mos.) are more realistic. Make approval of extension requests routine. Denials should occur only when there is clear reason to do so. 
	

	377
	7.27
	GA-DNR 
	Issue: Appraisal life span.
Comment: Appraisal should be good for up to 12 months before option is signed or up to 24 months for phased purchase. Closing should be allowed 18-24 months after appraisal’s effective date. 
Alternative B: This is a good allowance, but the review appraiser probably does not know the property as well as the appraiser.  Let appraiser determine appraisal life span, and then have review appraiser confirm it. 
	

	378
	7.27
	NC-WRC 
	Issue: Appraisal life span.
Comment: A 6-month life span with a 3-month extension is likely to be inadequate and will result in additional costs. A 12-month life span with a 6-month extension is more reasonable.
	

	379
	7.27
	WA-DF&W
	Issue: Appraisal life span.
Comment: Long standing practice is that appraisals have a 1-year life span. Rural land markets are steady with low sales activity. Price is driven by physical elements of comparison vs. a more fluid market such as housing.  Use a 1-year life span, but allow review appraiser to determine life span as part of review process. Typically, this is used only if the life span is inappropriate for current market conditions.
	

	380
	7.27
	MI-DNR
	Issue: Appraisal life span.
Comment: The 6-month appraisal life span in Alternative A [plus possible 3 month extension] would add unnecessary expense.  Alternative B (life span assigned and possibly extended by review appraiser) would prove impractical for our system of appraisal contracting. The appraisal review and certification takes 2-3 months.  Use a 12-month life span. 
	

	381
	7.27
	NJ-DEP
	Issue: Appraisal life span.
Comment: In the best cases, we may meet the 6-month window, but land acquisition rarely follows the best-case scenario. One year with a possible 6-month extension is more realistic. The value of the type of land we buy doesn’t change drastically in a year. The appraisal review and certification of market value takes at least 45 days and up to 6 months in rare cases. 
	

	382
	7.27
	NY- DEC
	Issue: Appraisal life span.
Comment: Closing usually takes more than 6 months. Alternative B (life span assigned and possibly extended by review appraiser) is more feasible and recommended. Change to at least 1 year or 1 year with an update of the value.
	

	383
	7.27
	DE-DNR&EC 
	Issue: Appraisal life span.
Comment: It often takes 6 months between receiving the appraisal, allowing the landowner time to review, and drafting and getting all signatures on a purchase and sale agreement. We make purchase and sale agreements based on the appraisal and then submit a grant application with funding contingent on an approved appraisal review. Getting a grant through the State clearinghouse takes 2-5 months. We could never complete closing in 6-months. We’d have to ask for an extension every time.  Alternative A: Use a 1-year life span with possibility of 6-month extension. Alternative B: Review appraisers won’t assign a lifespan to an appraisal.    
	

	384
	7.27
	VA-DG&IF
	Issue: Appraisal life span.
Comment: Use a life span of 12 months from appraisal effective date with up to two 3-month extensions.
	

	385
	7.27
	MA-DF&G 
	Issue: Appraisal life span.
Comment: Alternative A: A 6-month life span with a 3-month extension is insufficient. The effective date of an appraisal is typically the date of inspection by the contracted appraiser, but State often does not receive final copy until months after effective date. Alternative B: Review appraisers do not assign a lifespan to appraisals and may be reluctant to do so. Use a 1-year life span, and let Regional Office approve a 120-day extension upon request.
	

	386
	7.27
	NH-F&GD
	
	

	387
	7.27
	PA GC
	Issue: Appraisal life span.
Comment: The life of an appraisal should be 18 months because that is average time it takes to acquire property and the Federal approvals.  
	

	388
	7.27
	MD-DNR
	Issue: Appraisal life span.
Comment: A 6-month window for appraisals would create additional expenditures for reappraising and reviewing. The average transaction can take 12 to 18 months to complete. Allow 12-months for appraisals with a 3-month extension upon request. 
	

	389
	7.27
	NH-F&GD
	Issue: Appraisal life span.
Comment:  The life span of an appraisal should be extended from 6 to 12 months with an opportunity to extend for an additional 6 months
	

	390
	7.27
	CO-P&W
	Issue: Appraisal life span.
Comment:  60 days between a final appraisal and either a Purchase & Sale Contract or a closing is impossible to meet. In that 60 days, we’d be required to first contract for and acquire a review, which takes 20-30 days even when the vendor contract is in place and if we push the vendor. Vendors aren’t willing to set their work aside as soon as this appraisal arrives. It sits in line and is delivered no sooner than 20-30 days. It’s only after the review is complete that we can make a good-faith offer to seller. Negotiations can’t be completed in less than 2-3 weeks. Since the Purchase and Sale Agreement requires that all the draft transactional documents are attached, these must be negotiated as well, and even though the parties may have already negotiated them, the serious negotiation on many issues does not take place until the purchase price is offered. Additionally, the due diligence must be completed before the contract can be signed, as CO Parks & Wildlife cannot get State Controller sign off on its contracts until contingencies have been satisfied. Additionally, this transaction has to be approved by the Parks & Wildlife Commission and the Capital Development Committee of the CO legislature before contract is signed.  Often Committee doesn’t meet for 2-3 months after parties have agreed to a purchase price. The 2nd alternative for dealing with this 60-day issue is not a solution. Review appraisers aren’t paid to, nor would they feel qualified to, (i) assign life spans to their approvals, and (ii) specify conditions that trigger a need for a new appraisal. They don’t have to speculate to this degree in other reviews, and wouldn’t want to do so now and such speculation wouldn’t be of any value. The FWS review of appraisal-validity periods of seven agencies that dealt with mortgages showed that over half had 120-day periods. Even this is far less than needed because State bureaucracies must review due-diligence documentation for hundreds of thousands of acres. In any case, you can’t compare the time needed to review residential mortgages with the time needed for 12 separate entities to review complex nonresidential  process-driven transactions. Mortgage appraisals take place after most if not all of the due diligence has been completed and after a Purchase & Sale Contract has been entered into by the parties. So there’s little left to do when an appraisal for mortgage purposes is completed and 60-120 days is adequate for a closing.       
	

	391
	7.27
	ME-DIF&W 
	Issue: Appraisal life span.
Comment:  Appraisal should be valid for a year unless appraiser puts a limitation in the report specifying a shorter period of time because of a situation described in section 7.26. The proposed process will usually require at least one extension and probably a 2nd appraisal.
	

	392
	7.27 Exhibit 3
	OR-WEB
	Issue: Appraisal life span.
Comment:  Rather than have USFWS assign a life span to the report, it would be more credible and efficient to have the appraiser and or review appraiser determine an appraisal validity period as part of the review process as outlined in the statement of work for the review.
	Response #140: The maximum appraisal life span in the final chapter is 1 year with the possibility of a short extension supported by an appraiser’s analysis of the local real estate market. The original draft chapter had an Alternative B where the review appraiser could assign an appraisal validity period. We deleted it in the final version of the chapter because the maximum period would have to be similar to what the final version of the chapter now presents as the standard maximum life span, i.e., 1 year plus possible short extension. 

We did not revise the draft chapter as a result of the comment. See the new sections 7.21 and 7.22.

	393
	7.28B & 7.29





	FWS-R1-WSFR


	Issue: Review appraiser as appraiser.
Comment: We have had circumstances where the appraisal was not approved by the reviewer and the reviewer prepared a new opinion of value and became the appraiser of record.  We believe this is acceptable.  Add it as a 4th alternative.  
	Response #141:  Section 7.29 in the original draft addressed the commenter’s recommended fourth alternative.  The buyer directs the review appraiser to prepare an opinion of value only as a last resort when the review appraiser cannot accept the appraisal report.  As such, it is not an alternative to the instructions in subsection 7.27B(1-3) in the original draft.  It’s a second- level instruction contingent on the review appraiser’s decision not to accept the appraisal. 

We revised the draft chapter as a result of the comments. See the new sections 7.23 and 7.24. 


	394
	7.28B & 7.29
	FWS-R5
	Issue: Review appraiser’s recommendations.
Comment: We found the information in 7.28 to be particularly helpful and useful.
	

	395
	7.28
	ID-DF&G
	Issue: Role of a review appraiser.
Comment: Language is more of a policing power than a partnership. Describe what needs to be abided with and allow the respective parties to accomplish. 
	Response #142: Section 7.28 in the original draft accurately reflects the requirements of 49 CFR 24.104, Review of Appraisals, which applies to the default procedures.  The simplified procedures retain the requirement for an appraisal review, which is authorized under 49 CFR 24 Appendix A, Section 24.101(b)(1)(iv) and (2)(ii). 

2 CFR 200 Uniform Administration Requirements, Cost Principles, and Audit Requirements for Federal Awards, subpart E, Cost Principles requires FWS to approve the acquisition of land.  Section 200.439 reads:
Expenditures for… land are unallowable as direct charges, except with the prior written approval of the Federal awarding agency. [emphasis added]

We cannot give prior approval unless we know that the cost is allowable and reasonableness is one of the criteria for determining allowability. We rely on the credibility of the appraisal and appraisal review to help us decide if the cost is reasonable. The procedures in this section of the draft chapter will help ensure that credibility.

We did not revise the draft chapter as a result of the comment. See the new section 7.23. 

	396
	7.28
	ID-DF&G
	Issue: Role of a review appraiser.
Comment: This section is confusing as approval, acceptance, and recommendation of an appraisal need to be further defined.
	Response #143: 49 CFR 24, Appendix A, Section 24.104(c) reads in part: 
For the purposes of this part, an acceptable appraisal is any appraisal that, on its own, meets the requirements of section 24.103. An approved appraisal [also referred to as “recommended” in 49 CFR 24.104(b)] is the one acceptable appraisal that is determined to best fulfill the requirement to be the basis for the amount believed to be just compensation. Recognizing that appraisal is not an exact science, there may be more than one acceptable appraisal of a property, but for the purpose of this part, there can be only one approved appraisal.    
We will add equivalent language to section 7.23 in the final version of the chapter. 

We revised the draft chapter as a result of the comment. See the new section 7.23.

	397
	7.29
	FWS-R1-WSFR
	Issue: Review appraiser as appraiser.
Comment: If section 7.29 is not incorporated into 7.28, the question should be rewritten to state: Can the Service accept a review where an opinion of value is different from an appraisal?  This is a more appropriate way to phrase the question because we are uncertain as to why we would direct an appraiser to do anything.  Determining market value is the appraiser’s and review appraiser’s job. We cannot direct that process.   
	Response #144: A review appraiser develops his or her own opinion of value only if the buyer’s assignment authorizes the review appraiser to do so. We changed the direct to authorize. See USPAP Standard 3 and Advisory Opinion 20 and 49 CFR 24.104(a) and Appendix A to Part 24, Section 24.104(a).

An appraiser’s client may specify conditions of an assignment that include a scope of work as well as assumptions, extraordinary assumptions, hypothetical conditions, laws and regulations, and other conditions that affect the scope of work.  If an appraiser or review appraiser believes that he or she cannot develop credible assignment results under a client-specified scope of work, assumption, or condition, then he or she must either change the scope of work to what he or she determines is necessary to develop credible assignment results or withdraw from the assignment.  See the USPAP’s Frequently Asked Questions 151 and 152.

We revised the draft chapter as a result of one of the comments. See the new section 7.24.

	398
	7.29
	FWS-R5
	Issue: Review appraiser as appraiser.
Comment: The information in section 7.29 was helpful and useful.  This scenario has happened at least once in this Region.
	

	399
	7.29
	Anonymous
	Issue: Review appraiser as appraiser.
Comment: Does this mean the appraiser and review appraiser must come to consensus?
	Response #145: The appraiser and review appraiser may not be able to agree on the opinion of value or the report supporting that opinion of value, so a consensus may not be possible. However, we expect the recipient to avoid this outcome, if possible, by: (a) ensuring that the review appraiser discuss expectations with the appraiser in a prework consultation, and (b) Requiring the appraiser to work with the review appraiser to develop an appraisal report that both can support. We must have an appraisal that has been accepted or recommended by a review appraiser, or we will not have a credible estimate of value.

We did not revise the draft chapter as a result of the comment. See the new section 7.24.

	400
	7.30
	FWS-R1-WSFR
	Issue: Using the appraisal of a seller or match contributor.
Section 7.30 reads: 
Can the Service accept an appraisal and appraisal review from a seller or in-kind match provider?  
Comment: The answer should be NO with one exception. The exception is if a State agency owns the land and is having it appraised for match purposes.
	Response #146: As long as a seller-provided appraisal and review follow the same requirements as those that apply to a recipient-provided appraisal and appraisal review, then we can accept an appraisal and appraisal review from a seller or in-kind match contributor.  

We did not revise the draft chapter as a result of the comment. See the new section 7.25 and 7.26.




	401
	7.30
	OR-WEB
	Issue: Using the appraisal of a seller or match contributor.
Comment: Use of a seller’s appraisal could be problematic.  Allow its use only under extraordinary circumstances.
	

	402
	7.30
	MI-DNR
	Issue: Using the appraisal of a seller or match contributor.
Comment: Minnesota’s land statute (Landowner Bill of Rights 84.0274) requires the DNR to accept a landowner’s appraisal if it chooses to get one. Under State law, we cannot specify Federal standards for the appraisal or require Federal qualifications for appraisals. Typically, a Minnesota DNR-obtained appraisal and the landowner’s appraisal will be reviewed. Then one will be recommended. If the landowner’s appraiser is selected, it would then make the land acquisition ineligible for Federal reimbursement.
	

	403
	7.31
	FWS-R3
	Issue: Using the appraisal of a seller or match contributor.
Section 7.31 reads:
Can the Service reimburse a grantee for costs that the grantee or subgrantee incurred for appraisal and appraisal review of an in-kind contribution of real property?  
Comment:  Add the following:   
C. The costs must be itemized in the grant application or grant modification.
	Response #147: We included a modified version of the recommended language in the final version of the chapter. 

We revised the draft chapter as a result of the comment. See section 7.26.


	404
	7.31B
	FWS-R5


	Issue: Using the appraisal of a seller or match contributor.
Comment: Why is it OK to reimburse a recipient for the cost an appraisal and appraisal review of an in-kind contribution of real property, but not for the cost of appraisal and appraisal review incurred by the seller?  If costs are allowable in support of in-kind contributions of land, then the same type of costs should be allowable for federally funded acquisition of land.
	Response #148: According to 2 CFR 200.330, obtaining services of an appraiser qualifies as procurement of professional services from a vendor. The seller/landowner is not the vendor of these services, but, If the landowner were a subrecipient, it could technically be reimbursed for its procurement of professional services with the Service’s prior approval (see 2 CFR 200.467). 

The final version of the chapter authorizes the reimbursement of the costs of an appraisal or appraisal review incurred by the seller or in-kind contributor of real property as match 

We revised the draft chapter as a result of the comment. See the new section 7.26.

	405
	7.31B
	VT-F&WD
	
	

	406
	7.31
	VA-DG&IF
	Issue: Using the appraisal of a seller or match contributor.
Comment: What is the legal basis for prohibiting legitimate required appraisal costs that are contributed as non-Federal match?  Costs of an appraisal and review incurred by a seller for a donated or acquired property may be allowed as match or reimbursed if FWS accepts these costs as necessary and reasonable for the project.
	

	407
	7.32
	ID-DF&G
	Issue: Requirements exceed regulations.
Comment: These are WSFR policy guidelines. It is inappropriate to refer to grantee requirements other than those required by regulation. The statement “Instead, the grantee must base its evaluation of credibility on the appraisal’s conformance with appraisal standards…” should be deleted. WSFR is responsible for determining whether value is appropriate and fair. 
	Response #149: 49 CFR 24 authorizes us to prescribe appraisal requirements that supplement 49 CFR 24. Section 24.103 reads:
This section sets forth the requirements for real property acquisition appraisals for Federal and federally assisted programs. Appraisals are to be prepared according to these requirements, which are intended to be consistent with the Uniform Standards of Professional Appraisal Practice (USPAP). The Agency may have appraisal requirements that supplement these requirements, including to the extent appropriate, the Uniform Appraisal Standards for Federal Land Acquisition. …The Agency has the responsibility to assure that the appraisals it obtains are relevant to its program needs , reflect established and commonly accepted Federal and federally assisted program appraisal practice …   
Recipients must comply with the requirements of a statute, a regulation, or a term and condition of the grant. This Service Manual chapter will direct USFWS staff to implement the policies in the chapter as terms and conditions of the grant. 

We did not revise the draft chapter as a result of the comment.  See the new section 7.27.

	408
	7.33 &  7.34
	FWS-R5
	Issue: Waiver valuation.
Comment: Sections 7.33 and 7.34 were very helpful.
	Response #150: The comments indicate approval as written.

We did not revise the draft chapter as a result of the comments. See the new section 7.37.


	409
	7.34
	VT-F&WD
	Issue: Waiver valuation.
Comment: 7.34 was very helpful.
	

	410
	7.34
	FWS-R1-WSFR
	Issue: Waiver valuation.
Comment: Delete section 7.34 because it’s redundant. It reads: 
What qualifications are necessary to prepare a waiver valuation?  
	Response #151: The language was not redundant. Subsection 7.34A in the original draft chapter describes the qualifications of a person who decides to use a waiver valuation. This could be the supervisor of the person in section 7.34B who prepares a waiver valuation.

We revised the draft chapter as a result of the comment. See the new section 7.37.

	411
	7.35
	FWS-R1-WSFR
	Issue: Waiver valuation.
Comment: Section 7.35 reads: 
What are situations complicated enough to need an appraisal despite an informal estimate of low value? 
… E. The owner is unwilling to sell. And the buyer intends to start condemnation proceedings to acquire the property.
There are circumstances under D that would still apply and therefore should not disqualify the use of the waiver valuation.  Item E should be deleted because we deal with willing sellers. 
	Response #152: Section 7.35 states that A–E  are only “examples.” They are “red flags” in that they may show the need for an appraisal. The burden is on the person approving the use of a waiver valuation to show that it’s appropriate despite the occurrence of those situations.  If any of these examples or another condition of the property or local market casts doubt on the credibility of a waiver valuation, the recipient should obtain an appraisal. In response to the comment on Item E, some State Directors have condemnation authority, which they have used on rare occasions.

We revised the draft chapter as a result of the comment. See the new section 7.31.

	412
	7.36
	FWS-R5
	Issue: Location and boundaries.
Comment: The information may be useful and is certainly interesting but is more informational than instructive.
	Response #153: We moved section 7.36 to an Exhibit. 

We revised the final version of the chapter as a result of the comments.  See the new Exhibit 4.

	413
	7.36
	VT-F&WD
	
	

	414
	7.36
	ID-DF&G
	Issue: Location and boundaries.
Comment: Either (a) delete reference to which States metes and bounds apply, or (b) name the 13 original States
	Response #154: The final version of the chapter names the 13 original States. 

We revised the proposed chapter as a result of the comments. See the new Exhibit 4.

	415
	7.36
	Anonymous
	Issue: Location and boundaries.
Comment: This should include “range” as well as section and township.
	Response #155: A range is a measure of a distance east and west of a principal meridian.  A township is a measure north and south of a referenced baseline, but it is also a square parcel of 36 sections, which are normally square miles.  The only place in section 7.36 where “township” and “section” are used without “range” was where they were being used to describe the pattern of squares created by the Public Land Survey System.  It was not necessary to include “range” in that sentence because it was not describing how to locate a township.  

We did not revise the proposed chapter as a result of the comment.  See the new Exhibit 4.

	416
	7.37A
	FWS-R4-WSFR

	Issue: Boundary survey.
Section 7.37A reads : 
A boundary (cadastral survey may be necessary under any of the following conditions: …
Comment: Does this imply we must not approve an acquisition until the grantee assures us these conditions do not exist?
	Response #156: Section 7.33 in the final version of the chapter clarifies that: (a) section 7.37 and the new Exhibit 4, Land Description Systems, offers only information and guidance; (b) a recipient’s  decision to obtain a boundary survey with its own funds is not subject to review and prior approval by WSFR grant specialists; and (c) if any survey costs are included in the budget of the financial assistance award they must meet all the criteria for allowability in 2 CFR 400, Subpart E, Cost Principles, with special reference to 2 CFR 200.402 – 200.405, and CFR 200.459, Professional Service Costs. 

We revised the final version of the chapter as a result of the comments. See the new subsection 7.33A.











	417
	7.37

	FWS-R5


	Issue: Boundary survey.
Comment: The information in A and B is useful, but it’s unclear if a survey is required under the conditions at A.  FWS and State should jointly decide if a survey is needed, but don’t require one.
	

	418
	7.37

	VT-F&WD
	
	

	419
	7.37

	MA-DF&W
	Issue: Boundary survey.
Comment: We agree with the use of “may.” Surveys are not always necessary. “May” should not become “must.”
	

	420
	7.37

	NH-F&GD
	
	

	421
	7.37

	ME-DIF&W
	Issue: Boundary survey.
Comment: We usually do a survey when we acquire land. A State should be allowed to review the project with FWS  staff. Surveys should not be mandatory.
	

	422
	7.37

	ID-DF&G
	Issue: Boundary survey.
Comment: Reference to something may be required. Including a long list of situations provides ambiguous direction, and creates opportunity for conflict in interpretation. 
	

	423
	7.37

	IN-DNR
	Issue: Boundary survey.
Comment: Add the following to B as a condition that would make a boundary survey unnecessary: 
The existing legal description is accurate and undisputed.
	Response #157: Although the two situations are certainly related, the section was more about marking the boundary on the ground than correcting a defect in the legal description. We added the following to subsection 7.33B in the final version of the chapter:  
(4) None of the conditions under A apply. 

We revised the draft chapter as a result of the comments. See the new subsection 7.33B(4).

	424
	7.37

	MN-DNR
	Issue: Boundary survey.
Comment: Add to the conditions requiring a boundary survey:  
A parcel is being divided, and the intent is to follow a nominal or artificial feature.
A parcel is being divided and wells or septic fields must be considered.  
	Response #158: We added the following to conditions that may require a boundary survey in subsection 7.33A of the final version of the chapter:
A parcel is being divided, and the dividing line follows a nominal or artificial feature.
A parcel is being divided and either subsurface features or buffer zones for manmade structures must be considered as a result of law, regulation, or professional standards, e.g., well fields, septic fields, treated wastewater outfalls, or required distances of manmade features from property lines.

We revised the draft chapter as a result of the comments. See the new subsection 7.33B.

	425
	7.38
	FWS-R5

	Issue: Protecting the title.
Comment: We concur with the ways of protecting against defects in title and unrecorded/undisclosed encumbrances in A(1&2), but don’t require documentation of a State law, regulation, or published policy approved by the State director. Reword:
By requiring buyers to obtain title insurance or a certificate of title from: (1) The State Attorney General’s Office, or (2) An attorney with authority to act on behalf of the State.
Delete (3). It doesn’t give the same level of assurance as title insurance or a certificate from a State Attorney General or an entity with State authority.
	Response #159: The final version of the chapter reflects the commenters’ recommendation.

We revised the proposed chapter as a result of the comments. See the new subsection 7.34A.




	426
	7.38
	VT-F&WD
	
	

	427
	7.38
	PA-GC
	Issue: Protecting the title.
Comment: Title insurance is now required for cases other than when PA Game Commission general counsel can certify title. The revised chapter differs from the previous requirement in that the chapter says the State must have a law, regulation, or a published policy in order not to buy title insurance. Why should the law, regulation, or policy have to prohibit you from obtaining title insurance? Why can’t the law just allow you to get the other certificate? We buy land in the middle of nowhere. Title policies are worthless anyway. Have you tried to collect on insurance? Our goal is not to collect, but to know what’s wrong with the title. We just had a policy, and the issuing company missed a timber reservation. We bought it back, and we’re now trying to get the company to pay, but they’re disputing it. If the State had done the title search, we probably wouldn’t have missed it.  If we did miss it, it would be on us, and we wouldn’t be fighting with and insurance agency. The State should be able to decide what action to take based on circumstances.  
	

	428
	7.38
	WV
	Issue: Protecting the title.
Comment: Buyer should have the option of purchasing title insurance.
	Response #160: The final version of the chapter is consistent with the comment.

We did not revise the chapter as a result of the comments. See the new section 7.34.


	429
	7.38
	MI-DNR
	Issue: Protecting the title.
Comment: We protect against defects by having the title reviewed by the Attorney General. We don’t usually buy title insurance, but we don’t want to prohibit its purchase. 
	

	430
	7.38
	MA-DF&G
	Issue: Protecting the title.
Comment: Not all States buy title insurance.  In the introductory passage of 7.38, strike “except in the following cases” and insert “or title insurance as follows:” [Commenter apparently meant to write “certificate of title” instead of “title insurance” into the paragraph.] In subsection A,  remove first sentence, then state: “The agency may obtain a certificate of title from: (1) The State Attorney General’s Office, (2) an attorney with authority to act on behalf of the State, or (3) a title company or licensed abstractor; OR.”  We agree with [subsection] 7.38B if it is an option but not required (and that a certificate of title is a fully accepted alternative).  
	Response #161: We accepted most of the language recommended by the commenter. 

We revised the draft chapter as a result of the comment. See the new section 7.34.



	431
	7.39B
	CO-P&W
	Issue: Notice of Federal Participation.
Comment: The required Notice of Federal Participation will probably have a chilling effect on landowners. When a landowner grants an interest such as a conservation easement, this notice effectively binds the hands of a landowner from so much as granting a ditch right of way on the property in that doing so requires FWS approval. In the past, landowners have known that local CO Parks & Wildlife employees are keeping watch over their property and minor encumbrances with little or no habitat effect were allowed. This notice could keep valuable wildlife habitat away from protection because of  landowner’s fear that the most minor, unimportant encumbrance may be a nightmare to get approved. We’re concerned about this chilling effect because CO Parks & Wildlife has done an outstanding job of protecting the resource to date. 
	Response #162: Government-wide regulations at 2 CFR 200.311(b) state that a “non-Federal entity must not dispose of or encumber” the “title or other interests” in real property acquired with Federal financial assistance unless otherwise provided by the Federal awarding agency.

We did not revise the draft chapter as a result of the comments.


	432
	7.39B
	FWS-R8-WSFR
	Issue: Notice of Federal Participation.
Comment: State that any subsequent subrecipient holding the property must record a new Notice of Federal Participation (NOFP) with the same terms as the original ones.  Require that they send the Service a copy of the change of title and the new NOFP.  
	Response #163: Subection 7.39B of the original draft already had most of what the commenter recommends. We added language to the final version of the chapter requiring that the Service must receive a copy of the new NOFP and a copy of the deed transferring ownership to the new subrecipient.

We revised the draft chapter as a result of the comment. See the new subsection 7.35B.

	433
	7.39
C & D
	FWS-HQ-WSFR-TRNG
	Issue: Recipient’s responsibilities after acquisition.
Comment: Change C and D to read: 
C. Ensures that any agreements with and between subgrantees are legally sufficient to manage the real property for the purposes of the grant: (1) in perpetuity, (2) until the end of the term for a lease or term easement, or (3) until the property is disposed of. 
D. Manages or ensures through regular monitoring that a subgrantee manages the real property for the purposes of the grant: (1) in perpetuity, (2) until the end of the term of any lease or term easement, or (3) until the property is disposed of.
	Response #164: The final version of the chapter reflects the commenter’s recommendation.

We revised the draft chapter as a result of the comment. See the new subsections 7.35C and D.

	434
	7.39
	FWS-R5
	Issue: Recipient’s responsibilities after acquisition.
Comment: This information is very helpful, especially C and D.
	Response #165: The comments indicate approval as written.

We did not revise the draft chapter as a result of the comment.


	435
	7.39
	VT-F&WD
	
	

	436








	7.40
	FWS-R1-WSFR
	Issue: Notice of Federal Participation.
Section 7.40 reads: 
What information does the Notice of Federal Participation (NOFP) include?
Comment:  Include templates in exhibit. We have a template for recipients, one for subrecipients, and one for State recipients using land as match where excess match is banked for future use.  
	Response #166: We welcome any templates that WSFR Regional Offices or recipients would like to submit. We will delete any project-specific information and include the best examples in an exhibit to the final version of the chapter.

We have not yet revised the draft chapter as a result of the comment, but we will do so if we receive examples of NOFP’s that may be helpful.



	437
	7.40
	FWS-R5
	Issue: Notice of Federal Participation.
Comment: Include a template for a NOFP in an exhibit where project-specific information can be inserted.  
	

	438
	7.40
	VT-F&WD 
	
	

	439
	7.40
	ME-DIF&W
	Issue: Notice of Federal Participation.
Comment: Include a sample NOFP.
	

	440
	7.40B(2)
	FWS-R8-WSFR
	Issue: Clarify/reorganize/add/delete.
Comment: Use the new name of the Catalog of Domestic Federal Assistance.
	Response #167: We are aware that a name change was proposed for the Catalog of Federal Financial Assistance, but the change has not been made.

We did not revise the draft chapter as a result of the comment.

	441
	7.40F
	FWS-R5
	Issue: Clarify/reorganize/add/delete.
Comment: Replace “incompatible” with “interfere” because 50 CFR 80 and Manual chapters use “interfere.”
	Response #168: The final version of the chapter reflects the commenters’ recommendations. 

We revised the draft chapter as a result of the comments. See the new subsection 7.36F.
















	442
	7.40F
	VT-F&WD 
	
	

	443
	7.40F
	DE-DNR&EC
	
	

	444
	7.40F
	NH-F&GD-
	
	

	445
	7.40F

	ME-DIF&W
	Issue: Clarify/reorganize/add/delete.
Comment: Prohibit “activities that interfere with its originally authorized purpose” instead of “activities that are incompatible with its originally authorized purpose.”  This would be consistent with existing requirements, and it will be easier to determine whether it applies.
	

	446
	7.40F
	ID-DF&G
	Issue: Notice of Federal Participation.
Comment: The statement: 
“If these activities occur without the grantee’s permission, …” implies that activities inconsistent with the original purpose are allowable as long as the grantee gives permission.  Suggest deleting last sentence.
	

	447
	7.40F
	FWS-R8-WSFR
	Issue: Notice of Federal Participation.
Comment: Include a statement that the recipient must take corrective actions without using Federal financial assistance funds.
	Response #169: If a recipient takes corrective action to stop activities that interfere with the originally authorized purpose, those actions could be seen as a type of law enforcement, which is an ineligible activity in the Wildlife Restoration, Sport Fish Restoration, and Enhanced Hunter Education programs (see 50 CFR 80.54). The corrective action taken by the recipient could also be seen as the result of the non-Federal entity’s failure to comply with its responsibility to prevent activities that interfere with its originally authorized purpose, in which case the cost of the corrective action would be unallowable under 2 CFR 200.441 except with prior written approval of the Federal awarding agency.  

[We welcome other opinions on this issue.] 

We revised the draft chapter as a result of the comments. Section 7.36 reflects the commenter’s recommendation. 

	448
	7.40G
	FWS-R8-WSFR
	Issue: Clarify/reorganize/add/delete.
Comment: Change “our approval“ to “WSFR approval” or “USFWS approval,” whichever is most appropriate.  
	Response #170: Section 7.36 of the final version of the chapter reflects the commenter’s recommendation. 

We revised the draft chapter as a result of the comment.

	449
	7.40H
	FWS-R1-WSFR
	Issue: Definition of encumbrance.
Comment: Delete H because it’s unnecessary.
	Response #171: Item H is necessary because according to one source: 
An encumbrance on real property has no strict technical meaning, but is interpreted according to the context.”  (Damien Abbott, The Shorter Encyclopedia of Real Estate Terms, 2004)  
The Service’s authority to require the recipient to define encumbrance is in a combination of the following:
(1)  Regulations at 2 CFR 200.316 reads in part: 
The Federal awarding agency may require the non-Federal entity to record liens or other appropriate notices of record that personal or real property has been acquired or improved with a Federal award and that use or disposition conditions apply to the property. 
(2)  All recipients of a land acquisition grant must sign the SF 424D, Assurances – Construction Programs. Item 3 reads in part: 
… Will record the Federal interest in the title of real property in accordance with awarding agency directives …
We shortened the definition of encumbrance to reduce the cost of recording.  The NOFP should not cite the Service Manual for a definition of encumbrance because the NOFP could be in force indefinitely, but Manual chapters rarely remain unchanged for more than 30 years.   

We revised draft chapter 520 FW 6 as a result of the comments.

	450
	7.40H
	NH-F&GD 
	
	

	451
	7.40H
	FWS-R3
	Issue: Definition of encumbrance.
Comment: What is the Service’s authority to require the recipient to define encumbrance in the Notice of Participation?  This could be viewed as overreach.
	

	452
	7.40H
	FWS-R5


	Issue: Definition of encumbrance.
Comment: Remove the requirement to define “encumbrance,” OR make the definition much shorter to reduce recording fees, OR allow the recipient to cite the definition of encumbrance in Service Manual chapter 520 FW 6.  
	

	453
	7.40H
	VT-F&WD
	
	

	 454
	7.40I
	FWS-R1-WSFR

	Issue: Nondiscrimination assurance.
Comment: Item I doesn’t apply to vacant land, but may be necessary for land acquired for construction of a shooting range, boat ramp, or other facility. 
	Response #172: Item I is required by Item 3 on the SF 424D, Assurances – Construction Programs, which reads:
Will not dispose of, modify the use of, or change the terms of the real property title, or other interest in the site and facilities without permission and instructions from the awarding agency. Will record the Federal interest in the title of real property in accordance with awarding agency directives and will include a covenant in the title of real property acquired in whole or in part with Federal assistance funds to assure nondiscrimination during the useful life of the project.
This assurance statement does not distinguish between vacant land and land with structures. We revised Item I in section 7.36 of the final version of the chapter to read:
A statement that there must be no discrimination on any real property acquired under the award as long it continues to serve its originally authorized purpose. This statement is not required for real-property that does not confer any right of use by either the general public or any subset of the general public, e.g., most conservation easements. 

We revised the draft chapter as a result of the comments. See the new subsection 7.36 I.


	455
	7.40I
	FWS-R5
	Issue: Nondiscrimination assurance.
Comment: Waive requirement to include this discrimination language for an acquisition project with no public access.  If this cannot be achieved, seek a Solicitor’s Opinion describing what the Service means by “no discrimination during the useful life” on projects such as conservation easement acquisitions with no public access.  Remove the term “useful life” and change to “as long as the property continues to serve its approved grant purpose”
	

	456
	7.40I
	VT-F&WD
	
	

	457
	7.40I
	NH-F&GD
	Issue: Nondiscrimination assurance.
Comment: The statement on discrimination is unclear as to intent and applicability. It’s problematic for conservation easements. If we buy an easement, how can we ensure that current and future owners of the remaining rights to the property do not discriminate? This could affect people’s interest in selling conservation easements. 
	

	 458
	7.40
	FWS-R1-WSFR
	Issue: Notice of Federal Participation.
Comment: A State recipient or subrecipient should have the discretion as to who signs the NOFP.
	Response #173: We changed section 7.36 of the final version of the chapter as follows:
(a) If a NOFP is in a category of documents for which State law, regulation, or policy has specific requirements on who signs it, then the signing of the NOFP should comply with that law or regulation. 

(b) If a State law or regulation does not have specific requirements on signing the document, then the director or chief executive of the recipient’s’ agency or organization must sign it. 

(c) Both the recipient and subrecipient (if any) must sign the NOFP. 

(d) The Notice of Federal Participation may be signed by a person who has been delegated signature authority by the State agency director and chief executive official. 

We revised the draft chapter as a result of the comments. See the new section 7.36.


	459
	7.40I
	FWS-R3






 
	Issue: Notice of Federal Participation.
Comment: What legal authority requires the Service to make grantees have each Notice of Federal Participation (NOFP) signed by the grantee’s director or chief executive officer?  By the time a NOFP is completed and the deed is recorded, the efforts are at the staff level and not the Director or Chief Executive Officer level.  The chapters should allow local controls and State law to govern this activity.
	

	460
	7.40I
	FWS-R5
	Issue: Notice of Federal Participation.
Comment: Clarify that recipients and subrecipients must both sign the NOFP
	

	461
	7.40I
	VT-F&WD
	
	

	462
	7.40I
	MI-DNR
	Issue: Notice of Federal Participation.
Comment: MI DNR Commissioner has delegated signature authority to Deputy Director of the Land and Mineral Office. 
	

	463
	7.41
	FWS-R1-WSFR
	Issue: Case-by-case exceptions.
Section 7.41 reads: 
May the Service make an exception to a requirement in this chapter?
Comment: The exception should be allowed at the Regional Director (RD) or WSFR Chief level.
	Response #174: The purpose of 49 CFR 24 is to protect the interests of landowners and tenants when they are faced with federally funded acquisition of their land. The policies in 520 FW 7 are based on 49 CFR 24, so they should have the same purpose.

The August 2014 draft chapter 520 FW 7 permitted a waiver of any requirement of 49 CFR 24 if: (a) the requirement is not mandated by law, and (b) the waiver does not reduce any assistance or protection for a landowner or tenant under 49 CFR 24. The draft chapter required a waiver to have the written consent of the landowner or tenant, but not WSFR-HQ.

The draft chapter also permitted a separate process of allowing case-by-case exceptions to requirements that originate from either (a) Service policy decisions that go beyond the requirements of 49 CFR 24 (e.g.,  requirements in the simplified procedures), or (b) authorities other than 49 CFR 24. A condition for allowing the proposed case-by-case exception process is that there must be no legal barriers to allowing it. In contrast to the waiver process, case-by-case exceptions are not specifically authorized in 49 CFR 24 as a process separate from a waiver.  In the August 2014 draft chapter, a case-by-case exception must have the written approval of WSFR-HQ, but not the landowner or tenant.

The only case-by-case exception authority in any regulations specific to financial assistance is at 2 CFR 200.102(a). It allows OMB to make an exception only in unusual circumstances for classes of awards or non-Federal entities if the exception (a) is not statutorily prohibited and (b) doesn't apply to audit requirements. Section 200.102(b) allows the awarding agency to make case-by-case exceptions for individual non-Federal entities "except where otherwise required by law or where OMB or other approval is expressly required" by 2 CFR 200.
We can't make a case-by-case exception under 2 CFR 200.102(b) if it would affect an action or a cost that requires our approval.  According to the Cost Principles, land acquisition requires our approval.  Before giving it, we'd have to know that the cost is reasonable, which is one of the determinants of allowability. We need a credible estimate of market value to decide if the cost is reasonable.  Appraisal and its related procedures are the standard methods for providing that credible estimate.  We must not make any case-by-case exception under 2 CFR 200.102(b) that would diminish the credibility of the valuation process.  A credible estimate of value is a prerequisite to approving the purchase price of land as an allowable cost. We’re also obliged to give the landowner a credible estimate of value.
To simplify the waiver/exception procedures, the revised draft chapter will merge the two processes and require written certification that the landowner: (a) understands the rights and privileges available under 49 CFR 24 and Service policies, and (b) concurs with the waiver. The revised draft chapter will require the Regional WSFR Division to notify the WSFR Headquarters when it approves a waiver along with a justification, but it will not require Headquarters’ approval.  The purpose of notification is so that Headquarters can determine whether a change in policy is needed.

We revised the draft chapter as a result of the comments.  See the new section 7.37.
 





















 

















	464
	7.41
	FWS-R3
	Issue: Case-by-case exceptions.
Comment: The authority to approve all exemptions or waivers to requirements of the proposed chapters should lie with the RD in consultation with the WSFR Assistant Director(AD) or designees as stated in Section 7.9 and not with WSFR AD as stated in Sections 7.41 and 8.37.
	

	465
	7.41
	FWS-R4-WSFR



	Issue: Case-by-case exceptions.
Comment: Give this authority to the Regional Director (RD), not the WSFR-AD.  This is consistent with other authorities given to RDs in 50 CFR 80 such as approval of project eligibility (80.52), use of program income (80.123), and disposal of real property (80.137). Situations where a case-by-case exception may be needed will probably be time sensitive. The RD would be closer to the issue and able to evaluate it more quickly with the use of Regional WSFR resources.
	

	466
	7.41
	FWS-R5
	Issue: Case-by-case exceptions.
Comment: Let the RD approve exceptions to requirements of chapter.
	

	467
	7.41
	VT-F&WD
	
	

	468
	7.41
	NJ-DEP
	Issue: Case-by-case exceptions.
Comment: Let the RD approve exceptions to the requirements of the chapter because they are most familiar with State procedures and will be better positioned to make a timely response.
	

	469
	7.41
	DE-DNR&EC 
	
	

	470
	7.41
	MA-DF&G
	Issue: Case-by-case exceptions.
Comment: Clarify this section because it could be misconstrued. Clearly reference the exception process in 49 CFR 24.101B. Delete Assistant Director and replace with Regional WSFR Chief.
	

	471
	7.41
	ME-DIF&W
	Issue: Case-by-case exceptions.
Comment: We believe it is more reasonable for the Regional Director to approve exceptions as they would be closest to the staff reviewing the request and could ensure consistency with other requests in a Region.
	

	472
	7.41
	FWS-R8-WSFR
	Issue: Case-by-case exceptions.
Comment: Give Regional Chiefs authority to grant exceptions to chapter as they are most familiar with State procedures and can respond quickly.
	

	473
	7.41
	FWS-R3
	Issue: Case-by-case exceptions.
Comment: We strongly suggest that exemptions or waivers of requirements in the chapters be permitted “if the requirement is not explicitly required by statute” as stated in section 7.9B(1).  Section 7.41 would not permit exemptions that “apply to a requirement of a law, regulation, Executive Order, or a policy of OMB or DOI unless the law, regulation, Executive Order, or policy authorizes a case-by-case exception.”     
	

	474
	7.41
	FWS-R3
	Issue: Case-by-case exceptions.
Comment: We are pleased to see that the draft chapter has processes for approving exceptions.
	

	475
	7.41
	NONPROFIT-WPC
	Issue: Case-by-case exceptions.
Comment: We commend the inclusion of the Assistant Director to approve exceptions to policies in 520 FW 7. 
	

	476
	7.41
	FWS-R3
	Issue: Case-by-case exceptions.
Comment: The exemption or waiver processes can be tools to apply the new land-acquisition grant requirements when and where necessary based on multiple factors which include: (a) the performance of an applicant or recipient on previous real property acquisition grants, (b) an assessment of the strength or weakness of the grantee’s realty program including outside contractors they may use, and (c) audit findings or the lack thereof.  We suggest the new chapters give the Service’s Regions the flexibility to manage effectively and efficiently their real property acquisition grants with exemptions or waivers of requirements when warranted. 
	

	477
	7.41A(2)

	FWS-R5
	Issue: Case-by-case exceptions.
Section 7.41 A(2) and its lead-in reads: 
The AD-WSFR may approve an exception to a requirement in this chapter if the exception does not:  … Reduce any assistance or protection that 49 CFR 24 offers to an owner or displaced person…
Comment: Clarify the reference to 49 CFR 24 to include only those portions of 49 CFR 24 that the Service is applying to the simplified acquisition procedures. 
	

	478
	7.41A(2)

	VT-F&WD
	
	

	479
	7.41
	ID-DF&G
	Issue: Case-by-case exceptions.
Comment: This section indicates that an exception can’t be granted if it creates more administrative burden on the grantee, but the proposed Service’s chapters WILL place more administrative burden on grantees.
	Response #175: The requirement that an exception to the chapter not place an administrative burden on a recipient was based on 43 CFR 12.46(a). That language did not apply to requirements based on 49 CFR 24. In any case, the language also did not carry over to 2 CFR 200, which replaced 43 CFR 12 on Dec. 26, 2013. All of the requirements of the chapter as originally proposed and in the final version are consistent with law and regulation. The final version of the chapter merges the case-by-case exception process of 2 CFR 200 with the waiver authority in 49 CFR 24.  

We did not revise the draft chapter as a result of the comments. See the new section 7.37.

	480
	Exhibit 1
	FWS-R5


	Issue: Clarify/reorganize/add/delete.
Comment: The box in the top right corner asks: “Does the buyer agree to provide the owner with the following documents before making an offer.  Revise to: “Does the buyer agree to provide the owner with the following documents before the seller becomes legally committed to selling the property?” See our comment on 7.5, Step 4.
	Response #176: We changed Exhibit 1 to reflect the commenter’s recommendation.

We revised the draft chapter as a result of the comment. See the new Exhibit 1.



	481
	Exhibit 1
	VT-F&WD
	
	

	482
	Exhibit 2
	FWS-R4-WSFR
	Issue: Inadvertent error.
Comment: The last sentence in Step 6 is incorrect in stating that the seller pays sellers’ expenses incidental to transfer.
	Response #177: We thank the commenter for reporting the inadvertent error, but we deleted Exhibit 2 in response to commenters.

We did not revise the draft chapter as a result of the comment.

	483
	General
	MA-DF&G
	 Issue: FWS staff unqualified for proposed responsibility.
Comment: The chapters seem to be developed by staff with little practical grant-management or land-acquisition experience.
	Response #178: Real property acquisition is the most complex specialty of WSFR grants management. It requires knowledge of: (a) 2 CFR 200, 49 CFR 24, and 50 CFR 80 or other program regulations ; (b) real property law; (c) appraisal standards and practice; (d) real estate  practice; and (e) State land acquisition procedures. It’s unlikely that any one person is an expert in all of those areas. The process of developing these chapters may be frustrating when viewed from  individual areas of responsibility. None of us is sure what the final product will look like, and the possibility of having to adapt to different procedures is often unsettling, but the layers of review and the opportunities for participation in this chapter-development process by State agencies is unprecedented. They include: (a) a 5-month comment period, (b) two webinars, (c) discussions among Regional Office staff and Federal Aid coordinators, (d) three daylong meetings of WSFR HQ staff with representatives of a total of nine State fish and wildlife agencies, (e) opportunities for each commenter to review and suggest alternatives to his or her comments on the chapters, (f) a planned final “fatal-flaw” review that will include small-group meetings with up to three States at a time and representatives of the  WSFR HQ Office and the Department of the Interior’s Office of Valuation Services at convenient locations around the country. The process to date has involved a lot of sharing of expertise and experiences among grants managers, real estate specialists, attorneys, agency executives, and review appraisers. Even if one person in the chapter-development process is deficient in one area of knowledge, others will be able to step in and fill the gap. The chapters will be far better documents as a result of this sharing.    

We did not revise the draft chapter as a result of the comment.

	484
	General
	ME-DIF&W
	Issue: Identify mandatory actions 
Comment: The new chapters make it difficult for an agency to determine what is required by statute, what is recommended as a best management practice and what is optional. Land acquisition is a challenging process where a State is navigating 49 CFR 24, FWS general guidelines, program guidelines, State land acquisition rules, State purchasing policies and procedures, while working in the public arena with people that just want to sell their land in a reasonable time and manner. The proposed changes make it difficult to distinguish where an agency has flexibility in the sequence of actions with a land acquisition program. The chapters treat everyone as if they were either inexperienced or in need of close supervision. The States would be better served by chapters that outline the purpose and bottom line for each section, mandatory actions consistent with 49 CFR 24, a suggested prescriptive approach for the novice or noncompliant, suggestions for avoiding pitfalls, and sample documents that illustrate the point being conveyed. 
	Response #179: We believe the final version of the chapter is clear as to what is mandatory and discretionary.  If an action is preceded by the words “must” or “have to,” then it is mandatory. If an action is preceded by “may” the action is discretionary. If “alternatives” are presented in a section, then the recipient has a choice. An action preceded by “will” means only that the action is intended or scheduled for the future. If any confusion remains, please advise during the review of our responses to your comments, and we will clarify. The flow chart in Exhibit 1 already provides mandatory actions at key decision points. We have eliminated the step-by-step process and those prior approvals not required by regulation. Chapter 520 FW 8 will have a table of the remaining mandatory approvals and the legal authority for the approval. We have also included an appraisal checklist for use by appraisers, review appraisers, recipients, and FWS grant managers.

We revised the draft chapters as a result of the comments. See the new Exhibits 1–3. 


	485
	General
	FWS-R1-WSFR
	Issue: Clarify/reorganize/add/delete.
Comment: The chapters are long and not easy to follow.  A checklist would be helpful.
	Response #180: The user-friendly features of these chapters include tables, exhibits, a diagram of a decision tree on when to use the simplified and default procedures, and many definitions of technical terms.  

The first commenter recommended a checklist, but the chapters already have de facto checklists.  Chapters 520 FW 7 and 8 have tables of contents, which are effectively checklists of the contents of the chapters. Table 8–1 is a checklist for decisions or actions requiring prior approval.  Table 8–2 is a checklist for the contents of a project statement.  Exhibit 3 (the new Exhibit 2 in the revised chapter) in 520 FW 7 is a checklist of assignment conditions for appraisers and review appraisers. The new Exhibit 3 in the revised 520 FW 7 includes a checklist for reviewing appraisals for use by appraisers, review appraisers, recipients, auditors, and Service grant specialists. 

Real property law and regulations are complex. Appraisal standards and practice are very complex. We wrote the chapters in Plain Language, and they were edited by a professional editor skilled in its use. Despite the Plain Language, the chapters are not for the general public or even those who only have a general knowledge of the subject matter. They are for grant managers who manage real property acquisition grants and have to review the technical details of appraisals and related documents. The chapters cannot be reduced to the level of an executive summary if we want to prevent audit findings like those in the June 2013 audit. In that audit, the Inspector General recommended that WSFR review appraisals and appraisal reviews on a regular basis to ensure compliance with Federal appraisal standards. The Service concurred with this recommendation and agreed to review all appraisal and appraisal reviews. The underlying cause of the audit findings was the lack of sufficient detail in the Government-wide regulations at 49 CFR 24 and the lack of any Service policies to fill the gaps. These chapters will fill those gaps.

We revised the draft chapters as a result of the comments.

	486
	General
	FWS-R5
	Issue: Clarify/reorganize/add/delete. Comment: The chapters should be shortened and streamlined.
	

	487
	General
	VA-DGI&F
	Issue: Clarify/reorganize/add/delete.
Comment: The chapters should be shortened and streamlined.  They have overlapping information that could be abbreviated, removed or moved to an exhibit.
	

	488
	General
	NH-F&GD
	Issue: Clarify/reorganize/add/delete.
Comment: The chapters should be shortened and streamlined.  
	

	489
	General
	MA-DG&IF
	Issue: Clarify/reorganize/add/delete. Comment: Chapters are dense and complicated.
	

	490
	General
	NH-F&GD
	Issue: Prior approvals 
Comment: Most of the requirements for WSFR pre-approval of State actions should be reduced to recommendations, as WSFR always has the ultimate ability to approve or disapprove a grant.
	Response #181: The Federal Cost Principles requires FWS to approve the acquisition of real property in advance (2 CFR 200.439(b)(1)). We replaced the mandatory preapprovals of various elements of the valuation process with a review of the completed appraisal and appraisal review before approving the acquisition of the property. The recipient may request FWS’s preapproval of various components of the valuation process, but only if it wishes to do so.  

We revised the draft chapters as a result of the comments.  See the new section 7.32. 

	 491
	General
	FWS-R3
	Issue: Update references.
Comment: Convert all 43 CFR 12 references to 2 CFR 200.
	Response #182: We changed the references as recommended.

We revised the draft chapters as a result of the comment.

	492
	General
	FWS-HQ-MB-DBHC
	
	

	 493
	General
	FWS-R3
	Issue: The June 2013 audit does not justify the new requirements.
Comment: Requiring procedures for all R3’s grant-funded acquisition in response to June 2013 audit is not necessary.  The State realty programs in R3 are high- functioning due to (a) long-term cooperation between WSFR and the States and (b) lack of audit findings.
	Response #183: In conducting the 2013 audit, the Inspector General relied on the advice of a professional review appraiser. This was the first time that appraisals in an FWS financial assistance program received that level of scrutiny, so we don’t really know the extent of the problem in other WSFR-administered programs. These chapters will establish for the first time nationally consistent and legally compliant valuation and acquisition policies that are appropriate for acquisition of real property when there is no threat of condemnation or  perception of such a threat. The proposed chapters’ greatest single contribution to improving the quality of appraisals may be the inclusion of a checklist of potential appraisal deficiencies for use by WSFR staff, recipients, appraisers, and review appraisers.  Most of the items in the checklist were checked in the 2013 audit. It supplements appraisal standards by addressing what is expected in terms of generally accepted appraisal practice. 

We did not revise the draft chapters as a result of the comment. See Exhibit 3.

	494
	General
	FWS-R3
	Issue: Chapters may impede land acquisition.
Comment: Draft chapters will slow the pace of grant-funded land acquisition in several Midwestern States. States may stop buying land with grant funds.
	Response #184: These chapters will offer no barrier to land acquisition beyond those indicated by law, Government-wide regulation, or the technical recommendations of the IG or the DOI Office of Valuation Services. We noted the information that commenters provided on State-specific procedural barriers. We have refined the proposed chapters to avoid delays in the land-acquisition process other than those required by our legal responsibilities to landowners and our responsibility for stewardship of public funds.

We did not revise the draft chapters as a result of the comment.

	495
	General
	AK-DNR
	Issue: Chapters may impede land acquisition.
Comment: Will the changes dramatically affect how AK implements its programs? 
	

	496
	General





	PA-GC 
	Issue: Prior approvals - General
Comment:  Can we expect a WSFR response on both initial and subsequent requests for approvals within 30 days? The proposed process adds a lot of time to Federal turnaround. Regional staff will need to create new processes, manage additional requests, and maintain flexibility to ensure acquisition process is not stifled by rigidity in the chapters.
	Response #185: We did not establish a 30- or 60-day maximum response time, but the proposed chapter no longer requires FWS approval of the qualifications of appraisers and review appraisers before they start work. Service grant managers will review their qualifications in appraisal reports and appraisal-review reports and approve only those who meet the standards. The proposed chapter will no longer require approval of extraordinary assumptions before the appraiser starts work.  We will review the completed appraisal for any inappropriate extraordinary assumptions when it is submitted for approval. Neither the draft chapter distributed for review in August 2014 nor the revised chapter requires prior approval of the scope of work of the appraisal. FWS does not have to approve the offer made to a landowner, but any offer made before receiving approval of a specific property for a specific price would be at the recipient’s risk unless the offer is contingent on FWS approval. The remaining required approvals are:
 (1) Pre-award costs, if any. FWS must concur that it can complete the compliance processes for real property acquisition projects before the applicant irreversibly commits to the purchase of the property or initiates other work to be reimbursed under an award. The pre-award costs must be described in the application. 
(2) Appraisal accompanied by appraisal review, or a waiver valuation. These documents must include description of the qualifications of the preparer. FWS must approve these before the recipient draws down funds to pay for them or the real property.
(3) Real property to be acquired for a specific price. FWS must approve before drawing down funds for any part of the purchase price of the real property.
(4) Use of State laws and regulations (49 CFR 24(a)). FWS must approve them before the buyer uses these procedures. 
(5) Administrative settlement (49 CFR 24.102(i)). The Regional Director, the appropriate Directorate member for a Headquarters-administered program, or a designee of either official must approve an administrative settlement before the recipient can use Federal or matching funds under an award.
(6) Waiver of regulations. An owner or displaced person must concur with the waiver in writing and FWS must approve before waiver is granted.

We revised the draft chapter as a result of the comments.  See the new section 7.32.

	497
	General
	MA-DF&G 
	Issue: Prior approvals - General
Comment: The approvals required before grant approval will affect timeliness of acquisition. These include approvals of: appraiser, scope of work, extraordinary assumptions, and the offer to the landowner. This could result in a failed negotiation.
	

	498
	General
	WV
	Issue: Prior approvals – General
Comment: Numerous preapprovals will require additional time to process acquisition through FWS. Concern that the time needed would place a burden and result in the inability to buy land in a timely manner, thereby making us less competitive in current market. Policy reduces State’s flexibility during the negotiating process. Propose a 30-day deadline for Federal response.
	

	499
	General
	WA-DF&W
	Issue: Prior approvals - General 
Comment: The post-award approvals are unnecessary and time-intensive. Have additional funds been requested for staff to process approvals promptly?
	

	500
	General
	ME-DIF&W
	Issue: Prior approvals – General
Comment: Allowing a State to proceed without approval gives it latitude to manage the timeline to complement  State process while complying with 49 CFR 24. A less prescriptive process does not mean standards are being loosened or ignored. Ultimately, whatever process is used, the State must produce the documentation required by 49 CFR 24 and Service policy.
	

	501
	General
	ME-DIF&W
	Issue: Reference 49 CFR 24 
Comment: Reference the section of 49 CFR 24 to the corresponding section that implements it.

	Response #186: The proposed chapter provides citations of 49 CFR 24 and 2 CFR 200 for important requirements, but providing references systematically is not an accepted practice for the Service Manual. The Manual’s official purpose is to give direction to FWS employees, not to provide regulatory justification for the policies. However, we plan to propose that these policies be incorporated into regulation through a rulemaking in the future. We may be able to provide regulatory authorities for each section in an appendix of the regulations. 

We did not revise the draft chapters as a result of the comment.

	502
	General
	ME-DIF&W
	Issue: Criteria for approval
Comment: Provide criteria that FWS will use to evaluate documents that must be submitted for approval.
	Response #187: The proposed chapter includes essential elements that WSFR staff will look for in documents submitted by recipients. It also contains a checklist for WSFR staff to do administrative reviews of appraisals. Its intended users will be Service employees, but it is available online to anyone else who wants to use it including recipients, appraisers, and review appraisers.

We revised the draft chapter as a result of the comment. See the new Appendix 3.

	503
	General
	FWS-R7
	Issue: Provide forum to identify issues.
Comment: Provide a forum for States and explain changes as well as document issues that could impede State participation in land acquisition through WSFR programs. 
	Response #188: The design of the review process for this chapter gives abundant opportunities for States and WSFR’s Inter-Regional Lands Team to demonstrate that other approaches to comments, concerns, and proposed revisions are better than what is proposed in this draft chapter. We summarize below our efforts to date and the plans for the remainder of the review process.
After posting the draft chapters on the FA Wiki on Aug. 4, 2014, we held two webinars to explain and answer questions on the drafts.  In Nov. and Dec. 2014, we met with FA coordinators and real property specialists from nine States in three meetings at locations convenient to the attendees.  In June 2015, we posted on the FA Wiki a table of comments on draft chapter 520 FW 6 and our responses. We are also doing this for comments on draft chapters 520 FW 7, and we will do it for comments on 520 FW 8. The non-Federal individuals who submitted comments during Aug 2014-Jan 2015 have the opportunity to recommend alternative responses to those in the comment table. The WSFR inter-Regional lands team may also recommend alternative language. Those recommending alternative language must justify it based on: (a) Federal/State laws, regulations, and/or procedures; or (b) appraisal standards and/or practice. We’ll review any recommended alternative language and consult with the DOI Office of Valuation Services (OVS) and our Solicitor’s attorney. After the three draft comment tables have been reviewed, WSFR staff and an OVS appraiser will then meet with small groups of interested State personnel to discuss the proposed final versions of the chapters and identify any “fatal flaws.”  After addressing fatal flaws, we’ll send the proposed chapters and comment tables to the Director for approval.

We did not revise the draft chapters as a result of the comment.

	504
	General

	VA-DG&IF
	Issue: Provide forum to identify issues.
Comment: Form a working group of WSFR and State staffs to review comments, concerns, and proposed revisions so that the final chapters are reasonable and workable.
	

	505
	General
	CT-DE&EP
	
	

	506
	General
	WV
	Issue: Provide forum to identify issues.
Comment: States should have one more opportunity to review policy (revision) before submitting for approval.
	

	507
	General
	NH-F&GD
	Issue: Provide forum to identify issues.
Comment: Convene a working group of WSFR and State staff to provide feedback as to whether the revised drafts are reasonable and workable for WSFR and States to implement.
	

	508
	General
	AK-DNR  thru FWS-R7-WSFR
	Issue: Provide forum to identify issues.
Comment: Have the hurdles and issues for appraisers and review appraisers in this proposal been thoroughly vetted.
	

	509
	General
	VA-DG&IF
	Issue: Delay effective date of chapters.
Comment: Do not implement revised chapters until Oct. 1, 2016, so that Virginia can use the 2014-15 “bump” funds.  Virginia is drafting 4-5 year land-acquisition grant. Numerous properties of willing sellers are available with several acquisitions anticipated in FY 2015 and 2016. Changing procedures in the middle of acquisition would complicate an already burdensome State process.
	Response #189: If a procedure or practice described in this chapter is clearly required by statute, regulation, or legal interpretation, we cannot exempt an action subject to the statute or regulation unless it qualifies under the waiver procedure at 49 CFR 24.7 or the case-by- case exception procedure at 2 CFR 200.102. If a procedure or practice described in this chapter is not required by statute or regulation, the Service can make it binding on a recipient only through a term or condition of the award.  

The currently estimated completion date for the chapters is the end of calendar year 2017. We will postpone the applicability of review appraiser qualification standards until 1 year after online training can be developed jointly by the Office of Valuation Services and the Wildlife and Sport Fish Restoration Program.  We anticipate that this online training will be available by the beginning of calendar year 2019. The review appraiser would then become effective 1 year later on Jan. 1, 2020. The availability of online training will provide a much easier and much less costly way for review appraisers to meet the qualification standards.  

We did not revise the draft chapters as a result of the comment.  See the new sections 7.11 and 7.12.

	510
	General
	WV
	Issue: Delay effective date of chapters.
Comment: We plan to use a significant amount of the current Wildlife Restoration apportionment to buy land. We recommend changes in current process be implemented after FY 16. 
	

	511
	General
	MD-DNR
	Issue: Templates
Comment: Include formatted examples of documents or language used in successful transactions, e.g., a letter of just compensation.  
	Response #190: The varying legal requirements of different jurisdictions as well as chapter-length considerations may limit our ability to do this. The original draft included required assignment conditions for appraisals and appraisal reviews and the recommended language for a contingent purchase order. In response to an earlier question, we asked commenters to send us examples of Notices of Federal Participation (NOFP) for possible use in a new Exhibit. 

We will include in a new exhibit the best examples of NOFP’s from commenters who respond to our request for samples

	512
	General
	FWS-R8-WSFR
	Issue: Standard conditions for awards.
Comment: Will there be “standard conditions for land acquisition grants” developed by the Lands Team to provide a starting point for grants-management specialists? This would help new staff and provide consistency among Regions.
	Response #191: Until the policies in the real property chapters are incorporated into regulations, we support the development of standard conditions for land-acquisition grants.

We did not revise the draft chapters as a result of this comment.


	513
	General
	FWS-HQ-MB-DBHC
	Issue:  Exceptions based on establishing authorities.  
Comment: We don’t intend to allow multiyear financing or the use of mitigation funds in the NAWCA grants program. Will we be able to say that a policy does not apply to our program?
	Response #192: These chapters apply only to WSFR-administered programs, but we intend to use them as a model for regulations applicable to all FWS financially assisted land acquisition. The establishing authorities and other factors specific to each program will be considered in developing future Service-wide regulations.    

We did not revise the draft chapters as a result of the comment. See the new section 7.1.

	514
	General
	FWS-HQ-REF-RE
	Issue:  General assessment: well done.
Comment: Nice work.  For Wildlife Restoration grants, any reverted grant money goes to the Migratory Bird Conservation Fund. Is there a place where you could highlight what happens when a recipient does not spend all of the funds under an award?
	Response #193: Comments expressed approval. 

We did not revise the draft chapters as a result of the comments.


	515
	General
	Anonymous
	Issue:  General assessment: well done.
Comment: I am delighted about the form and layout of the instructional text for chapters 6–8. It is a simple organization that is straightforward and very easy to use as a desk reference. Thank you for the opportunity to read and comment.
	

	516
	General
	FWS-HQ-MB-DBHC
	Issue:  General assessment: well done.
Comment: Overall it was very comprehensive and well done.
	

	517
	General
	MA-DF&G
	Issue:  Applicability of chapters.
Comment:  Will the Fish and Wildlife Service’s North American Wetlands Conservation Act (NAWCA) grant program and other Department of the Interior land- acquisition programs be held to the same standards?
	Response #194: The proposed chapters will only apply to those grant programs administered by WSFR. However, when these chapters are approved and published, we will initiate a rulemaking to implement the policies in these chapters as regulation. The NAWCA program is the only other major FWS financial assistance program that (a) is not administered by WSFR and (b) acquires a significant amount of real property. The program leadership has expressed an interest in being under the planned regulation.  It’s also worth noting that the NAWCA program, the Department of the Interior’s Office of Valuation Services (OVS), and the National Park Service have expressed an interest in cosponsoring the development of an online training for review appraisers, which is a spinoff of chapter development.  OVS has already worked with the National Park Service to develop land valuation policies similar to those proposed in the proposed chapters.

We did not revise the draft chapters as a result of the comment.

	518
	General
	FWS-HQ-REF-RE
	Issue:  Address additional topic.
Comment:  For Wildlife Restoration grants, any reverted grant money goes to the Migratory Bird Conservation Fund (MBCC). Is there a place to highlight what happens when a recipient does not spend all of the funds under an award?
	Response #195: The real property chapters are not the place to address a legal requirement of one financial assistance program, and especially if the funds to be reverted are not specific to the acquisition of real property.  The Pittman-Robertson Wildlife Restoration Act is specific on the disposition of unexpended and unobligated Wildlife Restoration funds.  It may not be necessary to address this issue beyond the wording of the Act, but if so, the program regulations at 50 CFR 80 would be the appropriate place.   

We did not revise the draft chapters as a result of the comment.

	519
	General
	OR-WEB

	Issue: Certify land acquisition programs.
Comment: Establish a certification process to (i) evaluate grantee land acquisition programs for compliance with WSFR program requirements including the Uniform Act; (ii) certify grantee land acquisition programs that are in compliance with those requirements; and (iii) delegate key responsibilities under the Simplified Procedures to certify grantees. Under this proposal, the certified grantee would be fully responsible for ensuring that subgrantees (e.g., land trust subgrantees) fully comply with WSFR program requirements.  
	Response #196: We did not establish the recommended certification process.  In September 2014, the Inspector General made the recommendations below as part of an audit of one of its grant programs. The Service concurred with the recommendations:
(a) Require recipients to provide evidence that appraisers are competitively selected, do not present conflicts of interest, have demonstrated the ability to complete appraisals in accordance with Federal standards, and are approved by FWS before CIAP recipients draw down funds.
(b) Require recipients to obtain appraisal reviews that comply with Federal appraisal standards and ensure that the reviewers are competitively selected, do not present conflicts of interest, and have demonstrated the ability to perform appraisal reviews in accordance with Federal standards.
(c)  Review appraisals and appraisal reviews obtained by recipients on a regular basis to ensure compliance with Federal standards.
A certification process will not allow us to carry out these commitments. 

We did not revise the draft chapters as a result of the comment.

	520
	General
	MA-DF&G
	Issue: No need for chapter.
Comment: Why are these chapters being developed? What is the rush? Is this an absolute mandate or simply a nice measure and not critical? Are there problems with the current process that can be addressed in another less prescriptive manner? Massachusetts doesn’t have any compliance problems with 49 CFR 24 or any other law or regulation. Is there a national problem we don’t know about? If it’s not broke, why fix it? The chapters are offensive. For 75 years, the States have been able to implement highly successful land—acquisition programs. The WSFR program is a partnership. We don’t need the prescriptive guidance. We are capable of handling our responsibilities. If we follow the steps in 49 CFR 24.101(b)(1–5), then we fall under an exception and are not subject to subpart B, which makes almost all of the chapters unnecessary.  
	Response #197: We are developing the chapters to address three major problems:
(a) Unnecessary use of higher-cost default acquisition procedures. 
Most recipients are inappropriately using the default acquisition procedures of 49 CFR 24, which are for the purchase of land under threat of condemnation. When acquisition is carried out in full compliance with the default procedures, costs can be significantly higher than the law intended for purchases from willing sellers. For example, if a State agency uses the default procedures, it must do the following:

(i) “[M]ake a written offer to the owner to acquire the property for the full amount believed to be just compensation.” This amount must be “not less than the approved appraisal of the fair market value of the property, taking into account the value of allowable damages or benefits to any remaining property” (49 CFR 24.102(d). 
(ii) Reimburse the seller for all reasonable expenses incurred for expenses incidental to transfer (49 CFR 24.106). 
(iii) Give the seller specific notices about relocation advisory services and relocation assistance. A seller may be eligible for many types of relocation assistance under 49 CFR 24, subparts C-F, including relocation of livestock and other personal property on the land to be sold, even if the seller does not reside on the property. 

If a State agency does not follow procedures to exempt itself from the requirements of 49 CFR 24, subpart B, and buys real property under a grant without doing (a) through (c) above, it violates regulations with the force and effect of law. These chapters will show State agencies and other entities that buy land under a WSFR grant how they can exempt themselves from (a) through (c) above.  

(b) Purchase price must be reasonable; landowner must receive credible estimate of value.  
We retained the requirements for an appraisal and appraisal review, as well as certain other requirements of subpart B, for buyers who qualify for the exemptions at 49 CFR 24.101(b). This does not conflict with 49 CFR 24 because Appendix A, Sections 24.101(b)(1)(iv) and (2)(ii), second paragraph reads:
While this part does not require an appraisal for these transactions, Agencies may still decide that an appraisal is necessary to support their determination of the market value of these properties, and in any event, Agencies must have some reasonable basis for their determination of market value. …
2 CFR 200.403 states that a cost must be reasonable for it to be allowable under a Federal award.  2 CFR 200.404 reads:
In determining reasonableness of a given cost, consideration must be given to:
…(c) Market prices for comparable goods or services for the geographic area.
(d) Whether the individuals concerned acted with prudence in the circumstances considering their responsibilities to … the public at large, and the Federal government.
An appraisal and an appraisal review is the best way to obtain a credible estimate of market value to ensure that: 
(a) Federal funds do not pay a purchase price above the market value (unless under the administrative settlement procedure in 520 FW 7.9), and 
(b) The landowner has a credible estimate of market value before making a final decision on a selling price.

(c) Appraisals must be credible.
The Inspector General (IG) audited land acquisition grants in a WSFR-administered program in 2013 and found significant deficiencies. In one State, the IG examined appraisals for 16 parcels of land. None met 13 key elements of the appraisal standards, with each appraisal having an average of five deficiencies. The IG stated that each deficiency could have affected the appraiser’s estimate of market value, and it questioned $12.6 million in land acquisition costs that were based on these appraisals. The IG recommended that the Service take action to prevent the recurrence of these deficiencies, and the Service proposed the development of new policy and standard operating procedures in response. These chapters are in part a follow up to the Service’s response to the audit.

We did not revise the draft chapters as a result of the comment.



